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THE FUTURE OF DRUG COURTS

Introduction: Experiments No Longer

If history could be encapsulated in headlines, the early years of the drug court
movement might be summed up as follows:

1989:

“Dade County Experiments with Court Program for Drug Offenders”

1997:
“Drug Courts Proliferate As Jurisdictions Try to Duplicate Florida’s Success”

These two imaginary headlines tell as concisely as possible the story of the drug
court model. Drug courts, which offered state courts a new way to handle drug-
addicted defendants, proliferated rapidly after the first court opened in Miami:
from one court in 1989, to 300 courts in 1997, to 1,042 drug courts (and 429 more in
the planning stages) by 2003." But the numbers do not tell the whole story. The
headline today would not be: “Drug Courts Continue to Proliferate.” Rather, the
headline would reflect the fact that drug courts are now entering a new phase. It
might go something like this:

2004:

“Drug Courts — Once a Novelty — Now Becoming Business as Usual
in Many States”

The phrase “business as usual,” of course, connotes bureaucracy and a lack of
innovation — precisely the sort of things that drug court practitioners have long
labored against. But the reality is that any new idea —in any area of social policy -
that has proven as popular as drug courts eventually confronts such a phase: either
it gets absorbed in some way by the existing system or it gets discarded as a pass-
ing fad.

Take juvenile courts. The first juvenile court was created in Cook County, lllinois,
in 1899; a quarter of a century later, juvenile courts had spread across the country.
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Today, with a few notable exceptions, the principle that young people should be
treated differently than adults by the criminal justice system still holds.

And yet juvenile courts are the exception to the rule. The social policy literature
is littered with isolated successes: an exemplary inner-city school with high test
scores or a cost-effective nurse visitation program that lowers infant mortality
rates. Unfortunately, these programs appear to work in spite of systems in which
they are located, not because of them. Most fail to navigate the transition from
small to large, from successful experiment to system reform.

So why did juvenile courts become so widely adopted while so many other
small-scale experiments fade away? The reality is that “going to scale” with an
innovative idea or practice in any field is difficult. In writing about the challenges
of moving innovations from a small scale to a larger scale, Lisbeth Schorr, an expert
on social policy innovations, has noted that there is the tendency for policymakers
to “discover one isolated success after another, only to abandon it, dilute it, or dis-
member it before it can reach more than a few.”? To Schorr, successful institution-
alization takes far more than just copying an innovative practice — what she calls
the “McDonald’s Model” to connote the simplistic belief that a successful program
can be plunked down anywhere. According to Schorr, going to scale requires mas-
tering a series of difficult political and operational challenges — everything from
identifying the “active ingredients” of innovation to working to approximate the
spirit of creativity and personal commitment that animated the program in its
early days.

While institutionalization is hard for any bureaucracy, it’s particularly hard for
state courts, most of which have highly decentralized decision-making. Many
judges are elected, and thus not directly answerable to court administrators. Even
appointees, however, are independent and typically serve long terms, making it dif-
ficult to change institutional behavior. And there are, of course, other actors within
the court system, such as prosecutors, defense attorneys and clerks — who hold dif-
ferent professional values and answer to their own institutional hierarchies. Short
of major legislative change, getting a new idea implemented throughout a state
court system is exceedingly difficult.

There is another reality for state courts, however: Drug courts will not survive
for long unless they are institutionalized. Federal funding for drug courts will not
last forever. And those states fortunate enough to receive federal grants must deal
with the reality that grants usually terminate after a few years, and states will have
to cover costs to keep drug courts running. Already some states are faced with a
difficult choice: Kentucky, for example, was forced to commit $15 million (in the
midst of a $700 million budget deficit) for the state’s existing drug courts or watch
them disappear.3

It seems fair to say that the decisions made by states today could be the differ-
ence between success or failure — whether drug courts are seen as a noble but
unsustainable experiment or an enduring part of the criminal justice system’s
response to the problems of drug addiction and crime.
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Focusing on a New
Phase in Drug
Court Development

The Future of Drug Courts

Much has been written about the first phase of the drug court movement, in which
entrepreneurial judges and others, inspired by the Miami model, brought the first
drug courts to their disparate states, and the second phase, in which states, boosted
by federal dollars, encouraged the proliferation of drug courts.# But little has been
written about the third, newly emerging institutionalization phase, which is charac-
terized by the creation of new systems, policies and funding to support the absorp-
tion of drug courts into the mainstream of judicial operations.’

Describing this “institutionalization” phase, and seeing how states are meetings
its challenges, is the purpose of this paper. What does the term institutionalization
mean? Drug court practitioners around the country have different responses to the
term. Brooklyn Treatment Court Judge Jo Ann Ferdinand views institutionalization
in terms of legitimacy, turning drug courts from “cute little things” into an “accepted
part of the court system.” Mike Loeffler, an assistant district attorney in Bristow,
Oklahoma, sees it as a matter of scale: making drug court available across the state to
all drug addicts picked up on non-violent charges. To Maria Nemec, who oversees
treatment staff at the Greater Cleveland Drug Court, institutionalization means “a
guaranteed stream of money.”

Combining all these notions, one might define institutionalization this way: the
process by which individual drug courts evolve from separate experimental entities to
a statewide network that is stable, far-reaching, reliably funded and closely monitored.

For some, the notion of institutionalization doesn’t stop there. For these practi-
tioners and policymakers, institutionalization means re-orienting entire court and
treatment systems according to drug court principles. In their view, drug courts will
be institutionalized only when their key elements — intensive judicial monitoring,
referrals to treatment, graduated sanctions and rewards — become a part of every state
court’s approach to drug addiction. “I'd like to see less emphasis on drug courts per
se, and more emphasis placed on making treatment a mainstream enterprise by
developing partnerships between courts and state agencies that oversee treatment,”
said Dan Becker, Utah’s state court administrator. Speaking at the same roundtable
discussion, Adele Harrell of the Urban Institute agreed, saying, “I share the vision of
making this a way of doing business across the justice system, and maybe even fad-
ing drug courts out of existence as their tenets become embedded in practice.”®

Clearly, the term institutionalization is a broad umbrella, one large enough to
incorporate multiple definitions. One of this article’s findings, in fact, is that there
are many viable ways to go to scale with drug courts. This reality makes studying
drug court institutionalization a challenge.

During the institutionalization phase, drug court practitioners and policymakers
are no longer grappling simply with the logistics of developing new specialized dock-
ets, but tackling a host of new responsibilities, among them: creating statewide
offices and commissions to oversee drug courts; developing best practices to guide
drug court operations; lobbying for steady funding from state sources; creating and
implementing statewide management information systems; and developing collabo-
rative relationships among agencies at the highest levels of state government.
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In carrying out these tasks, state leaders face a difficult challenge, for the values of
statewide institutionalization, which often require uniformity and top-down manage-
ment, rest uneasily with the founding values of drug courts, which celebrate grass-
roots innovation, flexibility and local control. Drug courts have always been an alter-
native to the mainstream judicial system: what happens when they lose that status?
Will they survive the transition? Will they lose some of the qualities that made them
attractive in the first place?

This paper, in an effort to analyze developments on a national scale, focuses on
four states — Louisiana, Missouri, New York and Ohio — all of which have made sig-
nificant strides toward drug court institutionalization. These states were chosen
because of their diversity in geography, politics, resources and approaches to institu-
tionalization. For example, three states gave their electoral college votes to
Republican George Bush in 2000 (Louisiana, Missouri and Ohio) and one gave its
votes to Democrat Al Gore (New York). Some states, like New York, have abundant
treatment resources and others, especially in rural districts, have limited resources.
And in some states, the court system has taken the lead, while in others leadership is
shared among more than one branch of government. To ensure a complete sam-
pling of the national scene, however, the paper also draws select examples from drug
court developments in other states, dozens of mainstream and academic articles
about drug courts and over 100 interviews the authors conducted with judges, drug
court staff, prosecutors, defense attorneys, treatment providers and government poli-
cy makers from around the country.

Drawing on this information, this paper attempts to describe how states are insti-
tutionalizing drug courts. It has two goals. The first is to describe common chal-
lenges states are facing in this institutionalization phase; the second is to discuss and
analyze the various strategies states are employing to meet those challenges.



Leadership:
Mavericks at the
Helm
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Section One: The Early Years of Drug Courts

The history of drug courts has been widely reported. It's easy to understand why
the drug court story — in particular, the explosive growth of the movement from a
lone experiment to a widely promulgated model in the course of a single decade -
has been so frequently repeated. For many, the explosive proliferation is a sign that
the model works, as if to say, “Drug courts must be doing something right, other-
wise why would so many jurisdictions have embraced them?” But beyond that, the
story is retold so often simply because it’s a good story; it has the same dramatic
rags-to-riches qualities that made Horatio Alger stories so compelling.

Because the story is so familiar (at least to the audience of drug court practi-
tioners and policymakers to whom this paper is primarily directed) this essay will
not tell it again — at least not in the usual way. The fact that drug courts have pro-
liferated so quickly is not, in and of itself, relevant here. The more important ques-
tion is how the exporting of the drug court idea around the country was success-
fully carried out. What are the key ingredients that have shaped drug courts as
their presence and influence have expanded? How have those key ingredients laid
the groundwork for the current phase of drug court development?

While it is difficult to study a phenomenon as large and complex as drug courts
with scientific rigor, it is possible to identify some of the key factors that distin-
guished the first two, pre-institutionalization phases of drug court development.
Importantly, the factors fueling drug courts’ explosive proliferation continue to play
a critical role in the institutionalization phase.

This section will take a look at how four factors — leadership, salesmanship, leg-
islation and federal funding — have impacted the development of drug courts in
Louisiana, Missouri, New York and Ohio.

When describing early drug court leaders, the word “mavericks” is often used. The
individuals who got drug courts off the ground were dynamic individuals — judges
mostly — who were free-thinking, charismatic and well-connected. To anyone in the
drug court world, the names are familiar: Judges Herbert Klein and Stanley
Goldstein in Miami, Florida; Prosecutor Claire McCaskill in Kansas City, Missouri;
Judge John R. Schwartz in Buffalo, New York.; Judge William Hunter in St. Mary
Parish, Louisiana; and Judge Jeff Tauber in Oakland, California. Each can take credit
for playing a significant part in bringing drug courts to their states. In some cases, by



Lessons Learned

Drug courts’ early leaders were entrepreneurs: dynamic
individuals who were free-thinking, charismatic and
well-connected. They each played a significant role in
bringing drug courts to their states by working effec-
tively to promote change within existing systems.
While visionary, they weren’t radicals — they were

attempting to reform court practice, not overturn it.

Early Leaders of Drug Courts

Center for Court Innovation

the sheer force of personality alone, they were able to overcome bureaucratic inertia
and skepticism.

The idea that these leaders are mavericks is based, in large part, on their willing-
ness to act independently in experimenting with a new approach to the long-standing
problem of drug addiction and crime. Referring to the nation’s first drug court and
its creator, Judge Herbert Klein, researcher John Goldkamp wrote, “It is easy to over-
look how dramatic a departure from prevailing judicial philosophy Miami’s drug
court represented.” He added: “Judge Klein’s endorsement of treatment as a court
strategy, his advocacy of what was received as — how awkward — rehabilitation, was
met with an uncomfortable silence. Many judges believed that rehabilitation had
long ago been discredited.””

There is a second element, as well — the sense that these early advocates were work-
ing against the grain and, in some cases, overcoming long odds to create drug courts.
This anti-establishment, underdog camaraderie pervaded initial conventions of the
National Association of Drug Court Professionals. “[We were] a community,” said
Oakland Drug Court Judge Jeff Tauber, who helped create the association in 1994.
“When [people] came to our conference, they felt they were part of a movement,
something larger than themselves . . . People felt so high after that, they’d go home
and slay dragons.”

Judge John R. Schwartz, the supervising judge of the Rochester City Court,
worked outside the system to open New York’s first drug court in 1995. The local
supervising judge opposed the creation of the court, but Schwartz persevered.
Schwartz looked for funding outside government, enlisting the support of local foun-
dations. The United Way paid for a drug court coordinator. The American Bar
Association provided technical assistance. Treatment providers agreed to post, on a
rotating basis, case managers in the court.

Despite the lone wolf nature of its origins, the Rochester Drug Treatment Court
quickly earned the admiration of statewide court system leaders, including Chief
Judge Judith S. Kaye, and soon drug courts were opening in Buffalo, Brooklyn and
other jurisdictions around New York.

Judge William D. Hunter played a
similar role in St. Mary Parish,
Louisiana, a largely rural jurisdiction
of about 50,000 people. In creating
the drug court, Hunter and a group
of local colleagues had to overcome
traditional, tough-on-crime attitudes
that helped give Louisiana the highest
rates of incarceration in the nation.?
“There are certain law-and-order
groups in Louisiana who feel that
locking people up and throwing away
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the key is the best way to go,” Hunter said. But Louisiana’s early drug court advo-
cates — deftly using salesmanship and legislation — were able to turn Louisiana into a
leading drug court state.

There are several lessons that can be drawn from the experience of early drug
court leaders like Schwartz and Hunter. Perhaps the most obvious lesson is that
leadership matters, and that a single person can, with skill and vision, change some-
thing as traditionally resistant to reform as the court system.

The other lessons from the experience of the movement’s early leaders are more
subtle. One such lesson is the importance of partnerships. Local drug court leaders
have succeeded only where they’ve built constructive partnerships with other key
players, including the community. For example, in Louisiana, Hunter made sure to
win the support of the St. Mary Parish sheriff and local prosecutors — crucial allies in
the fight to avoid a “soft on crime” label.

Partnerships, only on a much larger scale, are important for those who are cur-
rently leading the process of institutionalization. State leaders must cultivate support
among different branches of government and among the leaders of different agen-
cies. Even community support, in the form of statewide public opinion, needs to be
cultivated effectively — especially in light of the numerous statewide referendums in
recent years that could directly affect drug court operations.

The task of building partnerships is, of course, more easily accomplished in a
small town than across an entire state. In St. Mary Parish, a web of personal rela-
tionships was already in place — Hunter and Bernard E. Boudreaux, the then-St. Mary
Parish district attorney (and current counsel to Governor Mike Foster Jr.) were good
friends; Jimmy Sennette, the assistant district attorney assigned to drug court, and
Sheriff David A. Naquin were first cousins. “If we have one outstanding characteris-
tic,” Sennette said, “it’s that we all know each other.”

It also helped that the early leaders were often in positions of authority. Some,
like Claire McCaskill, the former elected prosecutor in Jackson County, Missouri, and
currently the state auditor, convinced voters to support a quarter-percent sales tax to
go towards public safety projects, including Missouri’s first drug court. This gave her
an enormous amount of authority over project partners. “Frankly I had the money to
give out. If the police didn’t play nice and the treatment people didn’t play nice, I
had a great stick: funding for other things that I could hold over their heads,”
McCaskill said.

Early drug court leaders also had another thing going for them: consummate
communication skills. This could be because, as McCaskill points out, judges and
prosecutors, as lawyers, are trained persuaders. In addition, many of them run for
election, ensuring that they know how to win supporters. McCaskill feels that prose-
cutors are the best advocates for drug courts precisely because “they’re politicians —
they have the connections, the skills. Most of them have had their upbringing in a
courtroom and think on their feet and are articulate.”

A final leadership lesson worth noting is that the early drug court leaders worked
effectively to promote change within the existing system. While visionary, they
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The Art of Selling
Drug Courts
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weren't radicals — they were attempting to reform court practice, not overturn it.
Drug courts, after all, are still courts. The strategy of working from within the sys-
tem proved to be critical in both getting drug courts up and running and paving the
way for broader acceptance.

The idea of “selling” drug court has been with the model from its inception. That’s
largely because a drug court depends on the participation of so many partners,
including court administrators, treatment providers, prosecutors, defense attorneys,
judges, police, probation officers and others. In order to get buy-in from these vari-
ous groups, advocates of drug courts have had to craft careful arguments demonstrat-
ing why the model offers benefits to all institutional partners.

From the early days, advocates have worked on selling the drug court concept on
not only a local level, but on state and national levels, too. The National Association
of Drug Court Professionals was created in 1994 to advocate for drug courts. In
turn, the association encouraged practitioners to form their own state associations to
help generate local momentum for drug courts. The Louisiana State Association of
Drug Court Professionals, for example, was created in late 1997 to lobby the legisla-
ture for more drug court money, to support the development of a management infor-
mation system and to create statewide best practice standards. The association also
began sponsoring a state conference. The first conference, in 1998, was less about
substance and more about getting the word out about drug courts, according to
organizers. Governor Foster supported the effort by signing a letter of invitation to
potential conference participants. For a little-known initiative, the governor’s letter
sparked enormous interest. “We had 120 people at the first meeting and they didn’t
even know what drug courts were,” said Lars Levy, the administrative director of drug
treatment services for St. Mary Parish’s five drug courts.

In addition to creating professional associations, drug court advocates looked to
other ways to sell the idea of drug court. An event that speaks eloquently for this
purpose, of course, is a drug court graduation. Virtually every drug court invites to
graduations not only friends and relatives of graduates, but community leaders, elect-
ed officials and members of the press. The stories of jaded observers who have been
converted by the drama of a graduation are legion.

Judge Schwartz, for example, invited one of New York’s main skeptics, Deputy
Chief Administrative Judge Joseph J. Traficanti Jr., along with New York’s chief
judge, Judith S. Kaye, to the Rochester Drug Treatment Court’s first graduation.
Kaye, who had already demonstrated a commitment to innovative court manage-
ment, not only accepted the invitation but agreed to speak. From that point forward,
Kaye and Traficanti were both drug court supporters, and attended drug court gradu-
ations frequently. In fact, under Kaye’s management, nearly a dozen drug courts
opened in New York over the next two years.

In her “State of the Judiciary” address, delivered in March 1998, Kaye explained:
“At our last drug court graduation, Judge Traficanti told me that he would either have
to stop attending these events or learn how to cry in front of 200 people. I know the
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feeling. It is a moving and gratifying experience to attend these graduations and hear

long-time substance abusers say ‘I wasn't just arrested, I was saved.””9

Other drug courts have been successful at attracting press coverage of drug court

graduations — in some cases, so successful that they can’t get local newspapers to

cover them any more. For example, the local press in Boone County, Missouri, had

covered so many graduations that reporters were beginning to balk at going. “Once

the governor came and our daily newspaper did not show up,” said Judge Christine

Carpenter. Their response was, ““This isn’t news, you're just using us for good PR,”

Carpenter said.

Another dimension of good salesmanship involves learning how to respond to

critics. For example, some critics have said drug courts are soft on criminals — a so-

called “Hug the Thug” program.’® As Judge Hunter put it: “The issue for me in a

conservative southern state is: how do we embrace a program that is [seen as] warm

and fuzzy? How do I sell that to law enforcement when Louisiana is No. 1 in per capi-

ta incarceration in the U.S?”

A second criticism is almost the opposite of the first: that by imposing tough

requirements on defendants, drug courts set up participants for failure and expose

them to more jail time than if they had gone through traditional prosecution.

Advocates have responded to these criticisms by articulating a nuanced message

about drug courts. As James L. Nolan Jr., a drug court critic himself, writes in his

book Reinventing Justice: The American Drug Court Movement, the message is:

“Drug courts are tough and therapeutic at the same time.”” Drug court judges, for

example, often point out that participants are subject to more intensive supervision

than they would be if they were supervised by probation. On the other hand, they

also stress that drug courts provide a helping hand to addicted offenders who have hit

rock bottom.

The Art of Salesmanship

Drug court practitioners have shown skill at building
support for the model. The strategies they have used
include:

« Creating state professional associations and

holding annual conferences;

« Inviting key policymakers to attend drug court

graduations; and

« Attracting favorable press coverage.

Finally, drug court practitioners have crafted a
nuanced message — that drug courts are tough and
therapeutic at the same time - that appeals to a broad

political spectrum.

The drug court message — saving
jail space for violent offenders; turn-
ing offenders into productive citi-
zens; reducing recidivism; and
strengthening supervision of partic-
ipants in drug treatment — has
played well in both liberal and con-
servative states. Drug courts have
made use of research — however
provisional — to strengthen this
sales pitch and respond to the con-
cerns of critics.*? John Creuzot, a
state district judge in Dallas, Texas,
for example, said a favorable recidi-
vism study of his court as well as a
cost-benefit analysis that showed
how every dollar spent on treatment
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produced a $9.43 savings helped him garner the support of Texas Governor Rick
Perry and other state leaders.”

Mastering the ins and outs of state politics has been critical in helping to spread
the drug court model. McCaskill, the former Jackson County, Missouri prosecutor,
saw a natural advantage in having judges, prosecutors and police take a lead role in
developing drug courts. “Frankly, it’s important that the prosecutors and police be in
the forefront because it’s easy to pigeonhole drug court in the social service sector.”
To McCaskill, this type of hardnosed political calculus is critical if drug courts are to
successfully go to scale. The lesson for the long-term, McCaskill said, is that “the
drug court movement needs to become more of a political player.”

The role legislation plays in relation to drug courts varies from state to state. In
some states, there is little or no legislation pertaining to drug courts. In New York,
for example, the court system, which is leading the effort to institutionalize drug
courts, has not sought enabling legislation; court system leaders argue that it is both
unnecessary and potentially restrictive. In Deputy Chief Administrative Judge Joseph
Traficanti’s words, it would be “an invasion of the executive and legislative branches
into the judicial branch of government.” Ohio has also avoided enabling legislation,
fearing it would prove too restrictive, according to Melissa Knopp, program manager
of specialized dockets for the Supreme Court.

In many states, however, legislation has been an integral part of the proliferation
of drug courts. Mike Loeffler, an assistant district attorney in Bristow, Oklahoma,
said counties could have technically created drug courts without legislation, but he
added, “I think it makes it more politically palatable if an enabling statute exists,
especially for prosecutors.”

Similarly, Judge Hunter and then-St. Mary Parish D.A. Boudreaux in Louisiana
pursued legislation more for political than legal reasons. Basically, they believed that
a law authorizing the creation of drug courts was the best tool to get the attention of
the Louisiana legal community. A law was not technically required — St. Mary Parish
launched its court without one — but Hunter saw Louisiana House Bill 2412 as a tool
in the public relations campaign to legitimize drug courts. The law made it clear that
court-supervised drug treatment was an officially sanctioned option for every parish
in the state. The legislation made participation contingent on a plea of guilty,
allowed the court to “impose any conditions reasonably related to the complete reha-
bilitation of the defendant” and allowed for convictions to be set aside and prosecu-
tions to be dismissed upon successful completion.

The only point of controversy in negotiations over the wording of the bill was the
right to determine eligibility. “Everybody wanted to decide who got in,” Hunter said.
The law gives the district attorney the right to refer defendants to the program but
reserved for the judge “the final determination of eligibility.”

The language in the law was opaque enough, however, that a turf battle between a
handful of judges and New Orleans District Attorney Harry Connick Sr. continued
for several years. The judges insisted that they didn’t need a referral from the prose-
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cutor to accept a client into the program. But Connick sued, feeling that by providing
intensive supervision of defendants, drug court judges were usurping the executive-
branch authority of the probation department.™ The issue made its way to the state
Supreme Court, which ruled that “a defendant may only be considered for the pro-
gram upon the recommendation of the district attorney.” This ruling gave prosecu-
tors strong control over drug court operations, ensuring that programs could no
longer admit clients without a prosecutor’s consent. Hunter called the lawsuit mere-
ly a “bump in the road” in the growth of drug courts in Louisiana.

In Missouri, drug court supporters pursued legislation to create a Drug Court
Commission, composed of agency heads from courts, corrections, public safety and
public health to oversee drug court development at the state level. The legislation
also had practical implications, allowing for “a bigger budget and staff” for the com-
mission, said Ann Wilson, the alcohol and drug abuse coordinator with the Office of
State Courts Administrator. “The point of the legislation was to create state funding
and create new positions, like drug court administrators,” Wilson said.

Legislation, of course, does not have to directly mention drug courts to be helpful to
their development. While Ohio doesn’t have any laws on the books prescribing how
drug courts should operate, the legislature has adopted some laws that have support-
ed the work of drug courts. The most significant law is probably the sentencing revi-
sion legislation known popularly as Senate Bill 2. The bill, adopted in 1996, rewrote
the felony sentencing laws in Ohio and established a presumption that lesser felony
offenders (those in the 4th and sth degrees, except for 4th degree drug offenses)
should not go to prison but rather remain in the community under probation. The
bill does not require substance-abuse treatment as a condition of probation, but it
does urge judges to provide offenders with substance-abuse treatment or some other
appropriate intervention before sending them to jail for a violation.

Although the law was originally drafted by the Ohio Criminal Sentencing
Commission in 1993 — and thus did not have drug courts in mind — it has served to
encourage some judges who might otherwise have been reluctant to endorse the drug
court concept. “Senate Bill 2 came about more with an eye toward dealing with
crowded prisons in a logical enough way to make sure we have enough space for the
worst guys,” said David Diroll, director of the sentencing commission. An important
key to the law’s success is that the state made an investment in the mid-199os in
treatment and other services. “It works because the resources are there,” Diroll said.

Another important law for Ohio drug courts is Statute 2951.041, known as
“Intervention in Lieu of Conviction.” The law began its life in slightly different form
in the late 19770s, but it was rarely used, Diroll said. The original law said a judge
could sentence any low-level offender, including repeat offenders, to residential sub-
stance-abuse treatment so long as the offender entered the treatment immediately
and was not on a waiting list. It made no provision for other forms of treatment, and
it also required the judge to send the offender to prison if he or she violated.
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“It was a pretty inflexible statute,” Diroll said. “It seemed to ratchet you from
diversion to prison without steps in between.” The sentencing commission proposed
changes to the law, which were adopted by the legislature and went into effect in
2000. This time, the sub-committee that worked on the revision had drug courts
in mind. In fact, one of its members was Judge Deidre Hair, the state’s first drug
court judge.

The new law defined intervention broadly to include abstinence from the use of
illegal drugs and alcohol, regular testing and “any other treatment terms and condi-
tions similar to community control sanctions that are ordered by the court.”

“A lot of judges have told us that that [the legislation] gave them permission to do
drug court,” said Fritz Rauschenberg, a program administrator at Ohio Department
of Alcohol and Drug Addiction Services and former research chief at the Ohio
Criminal Sentencing Commission. In fact, some drug courts have based much of

their program on the language in the statute.

Perhaps the most aggressive use of legislation are laws that actually require jurisdic-
tions to create drug courts. One of the most explicit examples is Texas House Bill
1287, adopted in 2001, which mandated the creation of drug courts by September 1,
2002 in counties with populations of more than 550,000. The legislation also
requires drug courts to follow the key components, a program framework promulgat-
ed by the Department of Justice.

Texas has seven counties with more than 550,000 residents, and four of them
already had or were planning drug courts. As for the remaining three, none had
drug courts in place by the statutory deadline. The law threatened to withhold funds
for community supervision and corrections departments from non-compliant coun-
ties but the executive branch has yet to carry out the threat. (The counties have been
non-compliant largely because they lack sufficient funds to pay for treatment, accord-
ing to the Texas-based Criminal Justice Policy Council.)™

Judge John Creuzot, who presides over drug court in Dallas, thinks the law “is
great for drug court.” He draws a parallel between the coercion that takes place in a
drug court and the coercive effect of legislation. “Can you force a drug addict to treat-

Legislation: A Tool Used to Advance Drug Courts

In some states, legislation has played an important role in advancing drug courts.
Louisiana’s House Bill 2412 made court-supervised drug treatment an officially sanctioned
option for every parish in the state, helping to legitimize drug courts. Texas House Bill
1287, adopted in 2001, mandated the creation of drug courts in large urban counties.
Legislation does not have to mention drug courts directly to advance their growth; in
Ohio, judges have cited two statutes that encourage the use of treatment as an alterna-

tive to incarceration as important legal justifications for drug courts.
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ment? The answer is yes. If you force them to do it, will it work? Well, again, the
answer is yes. I don’t see why that paradigm isn’t good here, too,” Creuzot said.
“I've seen judges in other states assigned to drug court and they come in angry and
resentful ... and then after a few months they’re wondering why they weren’t doing it
all along, and I think it’s the same thing that can happen to communities [that are
ordered by legislation to create a drug court].”

Referendums can also impact drug court, as has been the case with Proposition
36 in California. In November 2000, 61 percent of voters approved the measure,
which diverted first- and second-time drug offenders into treatment and added $120
million annually for treatment programs statewide.

Proposition 36 has had a mixed impact on drug courts. While drug court advo-
cates actively lobbied against it, the initiative has not turned out to be as bad for drug
courts as expected. On the one hand, it greatly restricts judicial discretion, limiting
the use of jail as a sanction (which reduces the leverage judges have to compel
offenders to seek treatment) and forcing judges to impose a final sentence after only
two drug relapses (less leeway than is often provided in drug court). On the other
hand, drug court advocates have helped create implementation standards that closely
mimic drug court protocols. In areas such as promoting early intervention and creat-
ing links between courts and treatment agencies, “the drug court model is being used
by the vast majority of courts to implement Proposition 36,” said Judge Stephen
Manley, the supervising judge of the Santa Clara County Superior Court and a mem-
ber of a court system-led work group on Proposition 36. In addition, the courts have
created a mechanism for Proposition 36 failures to go directly into drug court.

The issue for drug court advocates is whether or not to support Proposition 36-
style ballot initiatives in other states. In Ohio, drug court supporters played a key
role in turning aside an initiative patterned after Proposition 36, arguing that it
would have a destructive impact on drug courts. But this was a costly position, espe-
cially in a tough fiscal climate, since it meant foregoing additional funding for drug
treatment — specifically $38 million annually for the next seven years.

The most obvious fuel for drug court growth has been the federal government, which
since 1996 has provided millions of dollars a year in planning, operating and
enhancement grants, along with training and technical assistance, to over a thousand
drug courts. Most of the money — up to $50 million a year, in recent years — has
come from the Department of Justice, but other agencies, like the federal Center for
Substance Abuse Treatment, have also pumped money into operations and research.

Hundreds of drug courts have relied — and many continue to rely — on federal dol-
lars. In New York, court administrators used the federal grant-making process not
only to promote the creation of drug courts but to control the process. Jonathan
Lippman, the court system’s chief administrative judge, required all prospective drug
courts to submit grant applications through his office. “We used the grant process to
control growth,” said Michael Magnani, an administrator in Lippman’s office.

13
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Even more importantly, perhaps, the federal grants came with rules and require-
ments that enforced a level of uniformity and quality control on the new courts.
According to Magnani, “By having all grants come through our office, we could hold
each court to the grant requirements and, in that way, establish controls and stan-
dards. [Through] the feds [we] enforced the 10 key components, the team building,
etcetera.”

The 10 key components may, in fact, be the most enduring legacy of federal involve-
ment in the drug court movement. Written by a committee of practitioners assem-
bled by the National Association of Drug Court Professionals in 1996, with funding
from the Department of Justice, the 10 key components received the federal govern-
ment’s official stamp of approval when they were published by the Department of
Justice as “Defining Drug Courts: The Key Components” in January 1997. The com-
ponents clearly articulate such principles as prompt placement of clients into treat-
ment, reduced adversarialism and the use of frequent testing to monitor compliance.

Interestingly, the authors of the components acknowledge “that local resources,
political, and operational issues will not permit every local adult drug court to adopt
all aspects of the guidelines.” In fact, they say that the components are intended only
to be “inspirational” and not a “certification or regulatory checklist.”

The Department of Justice never actually required programs to adhere to the com-

Department of Justice:
A Key Partner

Since 1996, the U.S. Department of Justice has been
drug courts’ single biggest patron, providing several
hundred million dollars in planning, operating and
enhancement grants, along with money for training and
technical assistance, to get drug courts up and running.
Importantly, by encouraging grantees to follow a core
set of program guidelines - articulated in a document
known as the “Key Components” - the federal govern-
ment has helped unify the drug court movement and
forge a common identity for the model. Another legacy
of the federal government’s involvement is the congres-
sionally mandated requirement that grant recipients
not accept violent offenders. As the institutionalization
of drug courts progress, however, some practitioners are
asking if the 10 key components should be modified, or
even if new recommendations should be developed in
light of close to 10 years of drug court practice and

research.
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ponents, although it did begin to
require grant recipients to discuss
the key components in their applica-
tions. Practitioners over time began
to treatment the components as
requirements, and a number of
states actually codified the 10 key
components into law. In Texas, for
example, a “drug court program” is
statutorily defined as a program that
follows the 10 key components.

In many respects, the 10 key
components helped unify the drug
court movement by creating a set of
universal principles. It allowed prac-
titioners in one state to converse
with colleagues across the country
without having to first explain to
each other what they meant by the
term “drug court.” It has also
allowed states to ensure a level of
consistency without being overly

restrictive. In Missouri, for example,
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“each county is free to set their own rules, within the constraints of [the] 10 key com-
ponents,” said Steve Narrow, coordinator of the Jackson City Drug Court.

But as the movement has matured, practitioners have had to grapple with the real-
ity that some courts simply don’t have the resources to adhere to all the components.
In addition, as research into drug courts expands, evaluators are asking which of the
original components are truly essential, raising the possibility that some of the com-
ponents may be found to have little or no impact on rates of abstinence or recidivism.

All this means that as the institutionalization of drug courts progresses, many
administrators are wondering how to apply the 10 key components to circumstances
in their states. Should the components be required? Should they be non-binding
guidelines? Should they be modified in some way — and if so, how? Or should new
guidelines be developed?

Another legacy is Congress’s requirement — part of the 1996 Crime Bill — that
grant recipients not accept violent offenders. Some drug court practitioners think the
future of drug courts rests in accepting a broader array of participants, including
those with a history of more serious crimes. One reason for this is that the serious
offender is more likely to be prison-bound, and thus the jurisdiction is more likely to
realize substantial savings by sending him into treatment. In addition, the judge has
a larger hammer (the threat of a long prison term) to motivate compliance. But in
many jurisdictions there is a deep-seated reluctance to move in that direction. Part of
that reluctance can presumably be traced to the congressionally mandated ban on
working with violent offenders.

Drug courts seem to have come along at the perfect time. When the drug court
concept was born, criminal justice and drug treatment systems had, in their own
individual ways, begun to rethink conventional practice. Treatment programs were
having difficulty increasing retention rates while the criminal justice system was
struggling to address the intertwined problems of drug addiction and crime.

The drug court model brought these two systems together, allowing each one to
capitalize on the other’s strengths. The results — greater program retention and
lower rates of recidivism — have led to court and treatment systems coming back
for more. In a span of 15 years, more than a thousand drug courts have opened
around the country, and practitioners in many states are now on the brink of some-
thing that would have seemed preposterous in 1989: full-scale institutionalization.
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Section Two: Going to Scale

By 1999, New York had about 30 drug courts. In a state with 62 counties and 19
million people, that meant that drug courts were available only in a limited num-
ber of jurisdictions to a relatively small number of defendants. This situation led
Chief Judge Judith S. Kaye to appoint a special commission to answer, among other
things, the following questions: If judicially monitored drug treatment offered an
effective approach to working with drug-addicted defendants, should the court
system ensure its availability in every corner of the state? On the other hand, if
such an approach had not proven effective, shouldn’t it be scrapped and other
approaches explored?

The New York State Commission on Drugs and the Courts, chaired by Robert B.
Fiske Jr., assembled a group of judges, prosecutors, defense attorneys, researchers
and experts in areas like treatment and probation to study the impact of drug
cases on the court system. The resulting report, “Confronting the Cycle of Addiction
and Recidivism,” which was released in June 2000, strongly endorsed drug courts
and the broader concept of judicially ordered and monitored drug treatment for
non-violent addicted offenders.”

At that time, drug courts in New York had a one-year retention rate of over 60
percent and a one-year re-arrest rate of less than 15 percent — “far below the one-
year recidivism rates of drug offenders on probation and drug offenders released
from prison, which are generally about 34 to 35 percent,” the report found. The
report also noted that it cost between $29,000 and $47,000 a year to incarcerate
an individual compared to an average cost of $18,400 per year for residential drug
treatment and $5,100 for an outpatient program.

Up until that point, however, there had been little organized effort to expand
the availability of drug courts and other court-based treatment programs, the com-
mission said. Efforts to date had been “ad hoc” and “patchwork.” It was the com-
mission’s feeling that “if this type of treatment is to have a true impact, it must be
expanded considerably, and in some coordinated way.” The commission then called
upon the statewide Office of Court Administration to “take a leadership role in sig-
nificantly expanding the availability of drug treatment, with the goal of making
treatment available to the entire universe of eligible addicted, non-violent offend-
ers in every jurisdiction.”
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On June 22, 2000, Kaye formally adopted the commission’s recommendations,
an announcement that resulted in widespread media coverage, including an article
on the front page of the New York Times. In her State of the Judiciary Address in
January 2001, Kaye announced a three-year plan to expand drug courts to all 62
counties in the state. The agenda was perceived, both inside and outside the court
system, to be highly ambitious, calling as it did for at least once criminal drug court
and one family drug court in all 62 jurisdictions.

“To have drug courts embraced by our chief judge . ... let me know that the ini-
tial desire to set up a drug court was not in vain,” said Judge Robert Russell,
founder of the Buffalo Drug Treatment Court (the state’s second drug court), who
sat on the Fiske Commission. If there was anything that could be remotely con-
strued as criticism, it was expressed politely by practitioners at drug courts already
in existence who were concerned that the court system’s assertive embrace of drug
courts might impose an unwelcome bureaucracy on what they felt needed to be a
flexible operation.

“In the first year, we were cautious,” said Jeff Smith, the coordinator for 12 small,
pre-existing drug courts in eight upstate counties. “We weren’t sure what the state
wanted. Are you suggesting you’re going to take a grass-roots effort and turn it
into a bureaucracy?”

The commission recommended that the court system appoint a “representative who
is vested with the authority (and the necessary staff and resources)” to coordinate the
expansion of drug courts. In October 2000, Chief Administrative Judge Jonathan
Lippman appointed Judge Joseph J. Traficanti, who by the end of 2003, helped estab-
lish 108 drug courts across the state.

The appointment of Traficanti reflected the recognition that launching drug
courts on such a wide scale was a significant operational challenge. Traficanti — a
Republican and former prosecutor — would not only have to navigate a system that
included layers of village, town, county and district courts, but also sell the idea to
communities that, left to their own devices, might have little or no interest in the
drug court concept. Traficanti, who six years earlier had looked askance at Judge
Schwartz’s efforts to found the Rochester Treatment Court, noted that the statewide
coordinator needed “to be someone who has a sense of New York State’s legal culture
and who understands court operations as opposed to someone who might know a
thing or two in theory but not how things work on the inside.”

Traficanti, a judge since 1982, clearly had the knowledge of an insider. As deputy
chief administrative judge for courts outside New York City, Traficanti had responsi-
bility for the operations of courts in 57 counties. That fact gave him the leverage he
needed to carry out Kaye’s mandate.

New York’s effort is but one example of drug court institutionalization. Like Chief
Judge Kaye, leaders in a number of other states are eyeing ways to integrate drug
courts into their court and drug treatment systems. In states such as Missouri,
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Louisiana, Ohio, Utah, Wyoming, California and Virginia, a new set of actors has

emerged to manage and oversee drug courts. These actors include administrators

like Judge Traficanti in New York, who created the Office of Court Drug Treatment

Programs specifically to oversee the implementation of drug courts in every county in

the state. They also include new boards like Missouri’s Drug Court Commission,

which pools funds from various state agencies and issues grants to drug courts.

Drug court institutionalization is, of course, a massive and complicated task. That

basic truth makes it not only difficult to carry out, but difficult to describe. States are

approaching the task in their own way, with different goals, different resources, dif-

ferent political considerations and different legal and regulatory landscapes.

While each state’s approach to drug courts is unique, it’s possible to identify three

basic models that states are using to pursue institutionalization. These are:

Judicial Branch Model Both New York and Louisiana’s statewide institutionalization

efforts are led by the judicial branch. In New York the court system dedicates close

to $12 million annually for drug courts through the Office of Court Drug Treatment

Programs. While the court system’s leadership has never been questioned in New

York, in Louisiana this question was settled by the legislature. In July 2001, the leg-

islature transferred authority over drug courts from the state’s treatment agency to

State Overview

Louisiana

In Louisiana, responsibility for drug courts shifted from
the state’s treatment agency to the judiciary in July
2001. The state legislature approved the move and at
the same time appropriated $13 million annually to fund
drug courts. To administer the money, the Supreme
Court created a Drug Court Office.

Drug Court Office staff have traveled throughout
the state, meeting with drug court practitioners and
treatment professionals. The office released drug court
program standards in the summer of 2003 and is also
working on a statewide management information sys-
tem and voluntary certification program for drug court
professionals. As of 2003, there were 38 adult and juve-
nile drug courts across the state.

Meanwhile, the Louisiana Association of Drug Court
Professionals, created in 1997 to lobby the legislature for
funding and to build support for drug courts, remains

one of the most active state associations in the country.
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the Supreme Court, which adminis-
ters $13 million dollars in annual
funding.

Executive Branch Model From the
early days, the judicial branch has
been an enthusiastic supporter of
drug courts in Ohio. However, drug
courts’ primary funder has been an
executive branch agency — the state’s
drug and alcohol treatment agency.
(Wyoming has taken a similar
approach.)® Currently, the Ohio
Department of Alcohol and Drug
Addiction Services distributes $2.5
million in grants towards treatment
services to 19 drug courts and works
to create linkages between the crimi-
nal justice and drug treatment sys-

tems.

Collaborative Model Missouri has
taken a collaborative approach to
drug courts. (Utah is another exam-
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ple.)"9 Rather than filter drug court money through any single agency, Missouri cre-

ated the Drug Court Commission, which brings together leaders of the court system

and three executive branch agencies (Mental Health, Corrections and Public Safety)

to coordinate and jointly fund drug courts across the state using a single statewide

budget.

State leaders have made consider-
able progress in their efforts to
institutionalize drug courts. And
yet, considerable challenges lie
ahead. Those challenges can be
broken down into five

key areas:

Centralizing Authority As states
have assumed more financial
responsibility for drug courts, they
have also begun to take on more
policymaking authority in areas
such as setting and enforcing best
practices, creating statewide man-
agement information systems and
targeting new populations for drug
courts. While some amount of cen-
tralized authority seems necessary
for drug courts to thrive, questions
remain about the dynamic between
a “top-down” versus “bubble-up”
approach. Which functions should
be centralized and which should be
left at the local level?> How are
states balancing the need for quality
control and uniformity with the
desire to encourage local flexibility?
And which state agency or branch
of government should lead the drug
court effort?

Building Support To advance insti-
tutionalization, who needs to be on
board? Which individuals and
agencies need to be cultivated? In
New York, state court administra-
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State Overview

Ohio

In Ohio, the state’s treatment agency, the Department
of Alcohol and Drug Addiction Services, has been a key
player in the development of drug courts. In addition to
being an early drug court supporter, along with the
Supreme Court, the Department subsidizes treatment
services for 19 of Ohio’s 55 drug courts and funds other
courts through county boards that dispense discre-
tionary funds.

State influence over drug courts is necessarily limit-
ed by the state’s “home rule” tradition: elected judges
and county boards have considerable authority over
how local drug courts are run on a day-to-day basis.
Nonetheless, both the Department of Alcohol and Drug
Addiction Services and the Supreme Court have worked
aggressively to spread the drug court model, hosting
statewide conferences and providing technical assis-
tance to local jurisdictions that request it.

State officials and drug court advocates were also
given an opportunity to galvanize support for drug
courts and educate the public about how they work
during the debate over Issue I, a November 2002 ballot
initiative that called for suspending criminal proceed-
ings and providing treatment for first- and second-time
drug offenders. Fearing that the initiative would reduce
the discretion of judges and take away jail as a poten-
tial sanction, drug court advocates helped mobilize
opposition in a successful effort to defeat the proposal.
While the campaign helped solidify drug courts’ place in
the state, the defeat of Issue | was also costly: Had it
passed, the initiative would have greatly increased

funding for treatment services throughout the state.
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State Overview

Missouri

In 2001, Missouri Supreme Court Judge William Price
created with legislative approval a multi-agency Drug
Court Commission to oversee drug courts statewide.
The commission, composed of representatives of key
state agencies (Mental Health, Corrections, Courts,
Public Safety), was established as a means of setting a
consistent statewide drug court policy.

The commission’s first act was to pull together, into
a single fund, multiple drug court funding streams (over
$3 million in federal, state and local grants) and estab-
lish a formal application process for drug courts seeking
support. As of 2003, Missouri had 35 drug courts in
operation, with 13 more in planning stages, and a total
of 2,201 drug court graduates. The challenge going for-
ward for the commission is to use the grant-making

process to drive policy and enforce best practices.

tors, in order to establish a drug
court in every county, need to culti-
vate the support of judges, prosecu-
tors and defense attorneys at the
local level. In Missouri, the chal-
lenge has been different — to create
alliances among the leaders of the
various executive branch agencies
who participate in the Drug Court
Commission, persuading them to
share resources in the name of drug
court institutionalization. In each
state, drug court advocates have
learned to reach beyond the bound-
aries of a single agency or branch of
government in an effort to obtain
needed resources and support for
institutionalization.

Establishing Best Practices The
question of best practices has been
with drug courts since the begin-

ning. The challenge for state leaders is identifying a set of best practices that work in
all environments — in big cities and rural counties, in communities with numerous
treatment resources and those with limited capacity. Another challenge is updating
best practices as new research adds to an understanding about how and in what cir-
cumstances drug courts work. And even if a universal set of best practices is identi-

fied, the question arises: How should they be disseminated?

Creating Infrastructure For many administrators, building strong drug courts
means building statewide infrastructure — management information systems,
research benchmarks and staffing protocols — for all drug courts. What kinds of tools
need to be developed and implemented to sustain drug courts over the long haul?
Drug court leaders in the states profiled have identified a number of key investments
that can be made to advance institutionalization.

Increasing Capacity For drug courts to reach their full potential, they need to reach
as many potentially eligible clients as possible. But how is this best achieved? In
jurisdictions like Hennepin County, Minnesota, Dade County, Florida, and Brooklyn,
New York, drug court leaders have identified a number of different models for reach-
ing a larger population. Some have accepted more serious offenders into drug court,
thereby greatly expanding the drug court universe. Others are experimenting with
exporting drug court principles to conventional courtrooms in an effort to make judi-
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cially-supervised drug treatment the new “business as usual” within the courts. A

third strategy has been to apply the drug court approach to different non-drug-related

cases. Each strategy has its own set of trade-offs, advantages and disadvantages.

What follows is a look at how states are answering these various challenges.

Drug courts bring together in partnership different branches of government and

numerous outside partners. As such, it isn’t always obvious in any given state who is

— or should be — overseeing the process of institutionalization. Further, since drug

courts’ success has long been attributed largely to leadership at the local level, many

drug court practitioners are wary of rules or regulations that are not home-grown.

This can put leaders at the state level in a bind as they try to define their role and

scope of responsibilities. Which functions should be carried out by a statewide over-

seer of drug courts and which should be left to individual courts? To what extent is

uniformity among drug courts needed or desirable? In one way or another, each

State Overview

New York

In January 2001, New York Chief Judge Judith S. Kaye
announced ambitious plans to launch drug courts in
each of the state’s 62 counties. To implement the plan,
Kaye created the Office of Court Drug Treatment
Programs and appointed Deputy Chief Administrative
Judge Joseph J. Traficanti Jr. as the office’s first director.
By the end of 2003, 108 drug courts were in opera-
tion across the state, including 78 criminal drug courts,
24 family drug courts and six juvenile drug courts. An
additional 77 drug court teams plan on opening drug
courts in 2004. According to the Office of Court Drug
Treatment Programs, over 19,000 individuals have par-
ticipated in drug court programs throughout the state.
The Office of Court Drug Treatment Programs has
also created a management information system for use
by drug courts throughout the state, commissioned
research to identify characteristics of drug courts that
promote program success, piloted a screening and
assessment tool to identify and assess all potential drug
court clients, and created new civil service positions that
allow drug courts to hire drug court staff like case man-

agers and resource coordinators.
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state is grappling with these issues.
New York

In New York, the statewide drug
court leader has been obvious: the
court system. This is the case for a
number of reasons. First and fore-
most, the court system is “unified,”
meaning that many administrative
functions are consolidated, rather
than handled on a county-by-county
basis, as is the case in non-unified
systems like Ohio’s and Missouri’s.
This means that court administrators
at the state level have a degree of
power over judicial assignments and
responsibilities and can decide how
money is spent across the system.
They also have the authority to
require courts to adopt certain poli-
cies and procedures.

Another crucial factor has been
Chief Judge Judith S. Kaye’s strong
interest in drug courts and other
“problem-solving courts.” Since the
beginning of her tenure as chief
judge in 1993, Kaye has made the
development of drug courts, domestic

violence courts, community courts
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and other innovative courts a hallmark of her administration. And her authority to
launch these new courts is strengthened by the fact that she is appointed by the gov-
ernor for a term of 14 years, in contrast to other states where judges must run for re-
election more frequently (every six years in Louisiana) or where the position of chief
judge is rotated among the judges on the state’s highest court, as is the case in
Missouri (where a judge’s tenure as chief is limited to only two years).

Another factor making it easier for the court system to serve as lead agency in
New York is the fact that finding funds for treatment in New York is easier than it is
in many other states. New York is a relatively treatment-rich state — Medicaid man-
aged-care plans are required by statute to pay for court-ordered treatment, while the
state reimburses treatment providers for uninsured clients who can’t pay their bills.
Because of this, the court system has been able to focus its resources not on paying
for treatment but on hiring new court staff, developing new technology and training
judges and others in the drug court approach.

The question of how the court system has used its authority is an interesting one.
While administrators have declined to issue binding rules about how drug courts
should be structured, and have rejected the necessity of legislation to guide their
implementation, they have nonetheless taken aggressive steps in support of drug
courts. For example, administrators authorized drug courts to hire resource coordi-
nators to serve as a bridge between the courts and off-site treatment programs
despite a system-wide hiring freeze. The state court system has also organized a
series of trainings for drug court players and non-drug court judges, conducted a
statewide evaluation of drug court outcomes and is putting together a set of best prac-
tice manuals as a resource for drug courts. Finally, the court system has created a
universal management information system for all courts to use to track program out-
comes. (See below for a more detailed description of these efforts.)

Thus it seems that New York has walked the line between top-down governance

and local control by making certain
Centralizin g Auth ority tools, such as a universal manage-
ment information system and train-
ings, available to all drug courts, but

Over the last few years, policymakers in Ohio, New York,

Louisiana and Missouri have begun centralizing control then leavmg individual courts to

over drug courts at the state level. The actions they’ve determine their structure (e.g., pre-

or post-plea, length of phases, types

taken include:

« Creating statewide offices, commissions and of sanctions and rewards, etc.) and

departments, such as Missouri’s Drug Court how they will run on a day-to-day

Commission, New York’s Office of Court Drug basis.

Treatment Programs and Louisiana’s Drug Court
Ohio

In Ohio, the Department of Alcohol
and Drug Addiction Services has

Office, to oversee drug courts.
¢ Obtaining more funding to support drug
courts and using the grant process to set and

enforce minimum standards. been drug courts’ primary funder.

This has been due largely to the
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Department’s cabinet-level status and the leadership of the Department’s director,
Luceille Fleming, who headed the agency from its creation in 1989 through her
retirement in mid-2003. Fleming made drug courts — and, more generally, linkages
between the criminal justice and drug-treatment systems — a priority. The
Department of Alcohol and Drug Addiction Services currently subsidizes treatment
services for 19 of Ohio’s 55 drug courts and funds additional courts through county
boards that dispense discretionary funds.

The Supreme Court’s role in drug courts is necessarily limited because the court
system is not unified and each county has significant latitude in organizing and
administering its courts. And yet, the court system, led by Chief Justice Thomas J.
Moyer, has also played a role in advancing drug courts. For example, in 1993, the
Supreme Court co-sponsored with the Department of Alcohol and Drug Addiction
Services a statewide conference on drug courts with about 8o participants. Also,
since 1992, the Supreme Court has had staff assigned to support the development of
drug courts and, more recently, other problem-solving courts, like domestic violence
courts and mental health courts.

Over time, the Supreme Court and the Department of Alcohol and Drug
Addiction Services have developed a comfortable working relationship. Officials at
both agencies emphasize that there is a strong partnership between the two agencies,
which work together regularly to plan conferences and provide technical assistance to
local jurisdictions. They also agree that the state’s treatment agency is the appropri-
ate locus of authority when it comes to the treatment side of drug courts, and the
Supreme Court asks drug courts to use drug treatment counselors certified by the
Department of Alcohol and Drug Addiction Services.

This shared authority over drug courts does, at times, present difficulties since
local justice and treatment systems do not always see eye to eye. For example, in
Fairfield County, Judge Steve O. Williams has refused to use an Addictions Services-
certified treatment program and has instead raised money to hire his own counselors
for his juvenile drug court. As a result, his court does not receive Department of
Alcohol and Drug Addiction Services funding for drug court treatment services. Not
surprisingly, Williams feels that the Supreme Court should be more involved in
funding drug courts. “The plain fact is that drug courts are courts,” Williams said.

Missouri

In Missouri, Supreme Court Judge William Price Jr. in 2001 created — with legisla-
tive approval — a multi-agency Drug Court Commission to oversee drug courts
around the state.

Prior to the commission, Missouri’s drug courts were funded through a patch-
work of local, state and federal funds. Individual drug courts were free to pursue fed-
eral grants, and many received supplemental funding from local authorities. In addi-
tion, the state provided $1.6 million in annual funding to various counties for drug
courts through the Department of Corrections, albeit without any specific instruc-
tions about how the money was to be used.
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For Price, the problem was that no single agency had authority to oversee drug
courts effectively. “We had a great program but no control over who gets funding
and what they do,” he said. While the Department of Corrections had helped get a
number of drug courts up and running, they were doing little to track where the
money was being spent or what results the new courts were achieving, Price said.
Also, by law, the Department of Corrections could establish only adult drug courts —
meaning that state dollars could not go to family drug courts.

Price’s solution was to seek legislative approval for the Drug Court Commission,
composed of representatives of key state agencies that would administer — in a single
general fund — a pool of money related to drug courts. “The idea was to have
an umbrella organization that will gather data about how drug courts are being fund-
ed and [promote] drug court best practices,” Price said. The Department of
Corrections was reluctant to relinquish control of funding, however, resulting in a
“knock down, drag out battle” in the legislature, Price said. Ultimately, through legis-
lation — and after a change in administration that resulted in the appointment of a
new director of corrections, Gary Kempker, a supporter of drug courts and an active
member of the commission — the Department of Corrections money was added to
the commission’s pot.

In addition to receiving the $1.6 million that had previously been allocated to
Corrections, the newly created commission also received $1.1 million in Byrne grant
funding from the Department of Public Safety. This was accomplished even though
“it’s very difficult to pry money away from a law enforcement grant,” according to
David Brown of the Department of Public Safety and a commission member. The
willingness of the Department of Public Safety to re-allocate the dollars was a sign of
the commission’s ability to win collaborative support. When added to $375,000 in
court funding for family drug courts, the new funding brought the commission’s
total annual budget to $3.1 million.

That still did not mean that the commission was able to identify — let alone con-
trol — all the funding that goes into drug courts. For example, the Department of
Mental Health estimates that it spends $3 million annually on treatment for drug
court clients, but can’t track the amount because it does not code for drug court in its
billing procedures. Michael Couty, director of the Department of Mental Health and
a commission member, plans to start tracking this information. The hope is to “get a
sense of the actual demand for services,” which can be used as a baseline to deter-
mine additional funding needs, Couty said.

With most, if not all, of state drug court funding under its control, the commis-
sion’s next move was to create a data collection process to evaluate individual drug
court performance. The goal was to use data to help make funding recommenda-
tions under an annual grant-making process. Beginning in 2003, the commission
mandated that a formal application be completed by drug courts seeking state fund-
ing. For individual drug courts, the change was noticeable. “What’s unique [about
the new application],” said Steve Narrow of the Cape Giradeau Drug Court, “is that
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it’s very much about outcomes — [such as] how many people got sober and stayed
sober, how quickly you get [individuals] engaged in treatment.”

In its first year, the commission received over $6 million in requests for funding,
twice as much as it had available in its budget. Faced with excess demand, the com-
mission took a fairly conservative approach — to continue awarding grants to drug
courts that had received funding in previous years. “We decided the thing to do this
year, until we get smarter about how to allocate money, was to hold people harmless
on state funding,” Price said

The challenge for the commission going forward will be to create and enforce a
set of standards for all drug courts to follow. That conversation has already begun,
said commission member David Brown: “Our initial agenda was ‘we’ve got a pot of
money, let’s divvy it up.” Now the discussion is ‘how are we going to hold people
accountable for results?”” Still, the commission is committed to allowing a good deal
of local flexibility. “We started out with the idea that local judges and prosecutors
could run the program any way they wanted to. It would surprise me if [we changed
that],” Price said.

Louisiana
In Louisiana, the question of “who’s in charge?” was answered by the state legislature
in 200LI.

Twenty-nine drug courts were up and running in the state by 2000, and several
more were in the planning stages. Up until that point, the Office of Addictive
Disorders, an executive-branch agency, was the primary backer of drug courts. The
Office of Addictive Disorders was providing about $1.5 million a year to fund a num-
ber of the courts, and Louisiana was attracting both planning and implementation
grants from the U.S. Department of Justice. The Office of Addictive Disorders had
also contracted with programmers at a local university to develop a management
information system, but, unhappy with the product, it abandoned the effort, leaving
Louisiana’s drug courts without a way to collect information on a statewide level.

Concern over the lack of a statewide management information system was just
one of several factors that eventually propelled some judges to seek a change in lead-
ership. Another concern was that some courts were calling themselves drug courts —
and obtaining drug-court funding — while failing to provide adequate treatment serv-
ices or rigorous judicial monitoring. But perhaps the biggest concern was financial.
Although the Office for Addictive Disorders had funded drug courts since their
inception, the other major source of funding — federal grants — was starting to dry
up. In addition, the Office for Addictive Disorders had to reapply to the legislature
every year for continued funding, leaving the courts vulnerable to potential belt-tight-
ening and political maneuvering.

Drug court advocates, including Bernard E. Boudreaux, former St. Mary Parish
district attorney and counsel to Governor Mike Foster Jr., felt that the Supreme
Court, as a separate branch of government free from the Legislature’s line-item over
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sight, could provide more secure funding. When asked in 2001 by judges in New
Orleans to take over the drug court budget, Supreme Court Justice Catherine D.
“Kitty” Kimball, who chairs the court system’s Budgetary Control Board, assented.

Kimball said she was convinced drug courts helped reduce recidivism and were
therefore good for the long-term health of the state and the court system. When “the
Criminal Court in New Orleans came to us and said their federal funding is drying
up,” Kimball said she felt that the Supreme Court had no other choice but to step up
to the plate. “As it turned out, courts were having the same problem all over the
state. I said, ‘If we're going to do it in one court, let’s do it for the whole state.”

Officials from both the Office for Addictive Disorders and the Supreme Court met
with the legislature and House Appropriations and Senate Finance Committee chairs
to discuss the transition of control over drug courts from the Office for Addictive
Disorders to the Supreme Court. The Supreme Court officially took over in July
2001. At the same time, legislators allocated $13 million for drug courts, including
$8 million from the state budget and $5 million from the state’s welfare block grant.

Although the transfer understandably caused some tense moments between the
Office for Addictive Disorders and the Supreme Court, it was supported by most key
players across the state. Members of the drug court community, like Lars Levy, the
administrative director of drug treatment services for St. Mary Parish’s five drug
courts, welcomed the move because they felt the Supreme Court budget was more
secure and the Supreme Court would have more authority over judges to enforce
standards. Even Jake Hadley, who in 1997 was the first director of the Office of
Addictive Disorders to take an interest in funding drug courts, now agrees that the
move was the right one, saying that “a judge or a D.A. is going to react differently if
the Supreme Court says, ‘let’s do something’” than if the Office of Addictive
Disorders makes the suggestion.

The current head of the Office for Addictive Disorders, Michael Duffy, indicated
that it is his agency’s primary mission to maintain the integrity of treatment. “It’s a
precarious position,” Dufty stated. “The problem is that this arrangement could
place the judiciary in the position of having to make clinical decisions rather than
legal decisions based upon clinical experience and sound clinical opinion. My only
concern is that when you blur the line between clinical and judiciary, the clinical
component does not suffer.”

After assuming responsibility for drug courts, the Supreme Court created a new
department, the Drug Court Office, which oversees the Supreme Court’s $13 million
drug court budget. Cary Heck, who was hired to serve as the director of the office,
has worked to increase the courts’ capacity to oversee treatment, hiring Sandi Record,
the former director of treatment for the Office of Addictive Disorders, to travel
around the state and confer with courts about their treatment practices. Record said
her goal is to strengthen courts’ links to treatment. “I think there needs to be over-
sight of treatment,” Record said. “Treatment needs to be happening, and I'm not
sure that’s always the emphasis with the courts.”
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Building Support

State policymakers have fostered the financial, logistical

and political support necessary to institutionalize drug

The Future of Drug Courts

If drug courts are to survive the transition from a series of isolated experiments to an
institutionalized feature of a state’s criminal justice and drug-treatment systems, they
need to maintain and even expand the support — financial, logistical, political — that
they’ve so carefully cultivated over the years. The question becomes, of course,
whose support is needed? And the answer depends on the individual state’s
approach to institutionalization.

New York

In New York, Judge Kaye’s plan to create at least one criminal and one family drug
court in all 62 counties has required the cultivation of support on the local level. One
of Deputy Chief Judge Joseph J. Traficanti Jr.’s first actions as director of Court Drug
Treatment Programs was to convene a meeting of administrative judges who oversee
the state’s 12 judicial districts. The support of the administrative judges was crucial
if drug courts were to be absorbed fully by the system, said Traficanti, since the
administrative judges retained ultimate responsibility for day-to-day operations. “I
didn’t know how it would be received, but, to a person, they committed themselves to
me,” Traficanti said. “I was calling in some chits I'd earned over the years. That per-
sonal commitment by the administrative judges was important, because ultimately,
around the state, the commitment isn’t to me, it’s to the administrative judges, to
whom everyone in each district looks for guidance and leadership.”

Traficanti also reached out to other state officials to foster cross-agency collabora-
tion. His office has worked closely with officials from the Office of Alcoholism and
Substance Abuse Services, which funds and certifies treatment providers; the
Department of Children and Family Services, which oversees agencies working with
parents in Family Court; and the New York State Association of Directors of
Probation, since many counties rely on probation officers as drug court caseworkers.

Traficanti said the early outreach
consisted largely of assuring the var-
Building Support ious agencies that the court system
did not want to step on anyone’s
toes nor was it seeking to “compete”

in any way.

courts. They have done this by: The Office of Alcoholism and

judges and clerks to start drug courts;

jurisdictions that drug courts are a priority; and

« Crisscrossing the state to convince reluctant

« Bringing together high-level executives from
state agencies (courts, corrections, police, public

health, social services) to send a signal to local

¢ Campaigning against ballot initiatives, such as
Ohio’s Issue 1, that could dramatically affect drug

courts operations.

Substance Abuse Services, for one,
has welcomed the expansion of drug
courts because the courts are chan-
neling more people into treatment
and improving rates of retention,
said Howard Schwartz, the office’s
director of criminal justice services.
Today court officials and Alcoholism
and Substance Abuse officials meet
regularly to resolve conflicts that
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arise in particular jurisdictions. “We try to resolve the problem, then we go to the
jurisdiction as a unified body to address it,” Schwartz said.

Within his office, Traficanti created a team of three project managers, assigning
each one a different region of the state. The three project managers spent a good
deal of time traveling around their regions trying to set the planning process in
motion for drug courts at the county level. That process often began with a meeting
of court staff and potential project partners. “Sometimes it takes two or three trips
to get people to the point where they start planning,” said Kathi Chaplin, project
manager for central and western portions of the state. Chaplin provided attendees
with an outline that included examples of actions that New York’s existing drug
courts had taken to get their programs up and running. She also helped them apply
for federal planning grants and signed them up for team trainings coordinated by
Traficanti’s office and the Center for Court Innovation, which serves as the state
court system’s independent research and development arm. It usually takes from
eight to 12 months after a drug court team is assembled for a new court to open,
Chaplin said.

Traficanti and his staff say that, for the most part, judges and community part-
ners, including district attorneys and the defense bar, have been eager to participate.
The key, however, is a willingness on the court system’s part to be flexible. “Each
community in New York State is like a fingerprint and has different needs,”
Traficanti said. As such, “We let each drug court be self-developed. We let the whole
thing come from the bottom,” said Mizzi Diamond, Traficanti’s executive assistant.
As a selling point, the court system has offered each drug court not only assistance in
planning and training, but money to hire a resource coordinator, pay for drug testing
and buy computers and software.

In the end, “Working with the judges has been easier than I thought,”
Traficanti said. “There have only been two who refused to do it, and I'll get to
them eventually.” The support of judges who are not in drug court is also impor-
tant because it is these judges who are often tapped to back-up regular drug court
judges when they are sick or on vacation. Some drug courts also depend on those
judges for referrals. In Rochester, for instance, the number of clients has been
limited by other judges’ resistance to send their cases to drug court. “Some judges
still believe probation is better,” said Rochester’s supervising judge, John Schwartz.
“They still have the discretion to keep the case. That is the flaw in the system, a
big flaw.”

Court clerks are sometimes the least interested in drug court, said Chaplin, a clerk
herself for 25 years. “Clerks hate this — their initial attitude, with some exceptions, is

[2

‘You know what? Having to do more with less is getting old.”” Chaplin says it helps
that, because of her years of experience as a clerk, she can “talk their language... I can
show them how it can be done and how it can make their lives easier. I tell them
how this will become the most rewarding part of their career. In 25 years, I never felt

really good about what I did until I did drug courts.”
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Ohio

Drug court leaders around the country have found that growing more drug courts in
their states gets harder as time goes on since the only counties without drug courts
are usually ones that have steadfastly refused to create them.

In Ohio, this phenomenon is exacerbated by the state’s home-rule tradition: elect-
ed judges in each county have considerable authority over how their courts are run
on a day-to-day basis.

In such a setting, the drug court sales pitch has required persistence. For
instance, drug court leaders, like Luceille Fleming, long targeted Franklin County,
home of Columbus, the state’s capital, but to no avail. “We trained and trained and
trained folks from Franklin County. We’ve invited them to the [annual Ohio
Association of Drug Court Professionals] conference and offered scholarships, and
brought judges and teams to Franklin County to share their experience with drug
court,” says Joani Moore, coordinator of drug courts for the Department of Alcohol
and Drug Addiction Services.

One reason Franklin County was less interested in drug courts was because,
unlike many other Ohio counties, it wasn’t facing a shortage of jail space. “It’s a
wealthy county. It's one of the few in the state that has never been under a federal
court order that would restrict the housing of sentenced inmates,” Moore says.
Because of this, it has been under less pressure to innovate.

In addition, the judicial philosophy in Franklin County has been “against special-
ized dockets,” said Melissa Knopp, program manager of specialized dockets for the
Supreme Court. It wasn’t until 2003 that the 16 judges on the Court of Common
Pleas finally agreed to start a drug court. This was largely due largely to the work of a
new judge, Jennifer Brunner, who was elected to the bench in 2000 and worked on
the initiative for a year with a task force that grew to over 6o criminal justice and
treatment representatives. Brunner worked with people outside the court who
demonstrated strong support for a drug court. The initiative was also aided by Evelyn
Lundberg-Stratton, a former Franklin County judge who sits on the Ohio Supreme
Court, started taking an interest in specialized dockets and urged her former peers in
Franklin County to start one.

Brunner said it took her many months to develop several models and submit
them to a large focus group and then to the 15 other judges for their sign-off on the
plan. “I was allowed to pursue this specialty docket, as long as it would not cost the
court any money — I had to find outside funds for the effort, which came from the
Ohio Department of Alcohol and Drug Addiction Services through our local drug and
mental health treatment funding board,” Brunner said. She agreed to add drug court
to her own caseload. “We carry more cases per judge than any other county in this
state. In fact, our county has looked to the legislature to give us two new judges. I
had difficulty convincing my colleagues that drug courts will actually reduce case-
loads. They agreed to a pilot program of 50 participants. When one judge criticized
the effort, saying that what the court needed was a judge whose docket was solely
drug court cases, I told the judge that he was asking for a bulldozer to solve our
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county's drug-related crime problem, but that we couldn't afford a bulldozer. I told
the judge all I was asking for was a little ice pick like Tim Robbins in the movie
Shawshank Redemption. The judges thereafter agreed to start a pilot program.”

Brunner believes that as more new judges join the bench, especially since the
drug court is now under way, resistance to problem-solving courts in Franklin
County will wane, and drug courts will be accepted as part of the court’s landscape.
“There’s a new generation of judges getting elected to the bench, judges who see a
role for restorative or therapeutic justice and the unique contribution the judiciary
can make in this way to the well being of the community. When I go out into the
community, people ask me, ‘What are you going to do besides show up to work and
go home?” When I talk about SAMI (substance abuse, mental illness) courts in the
community, ordinary people nod their heads. They get it,” Brunner said.

In Ohio, drug court advocates also grappled with a referendum that could have
dramatically affected the way drug courts operate. “Issue 1” would have amended the
state constitution to require courts to suspend criminal proceedings and provide
treatment for any offender charged with or convicted of illegal possession or use of a
controlled substance who asks for treatment.2°

The campaign in favor of the referendum was supported by the three billionaires
— financier George Soros, University of Phoenix founder John Sperling and Ohio
insurance executive Peter B. Lewis — who had bankrolled successful campaigns to
adopt similar referendums in California and Arizona. As the campaigns for and
against Issue 1 built momentum from June to November, the debate became increas-
ingly bitter and divisive. Among the opponents, led by Ohio First Lady Hope Taft
and Toledo Mayor Jack Ford, were drug court practitioners and a long list of law
enforcement, judicial and criminal justice organizations, as well as coalitions of treat-
ment providers, businesses, labor and dozens of newspapers who editorialized
against it.

The main concerns animating opponents were that the amendment would reduce
the discretion of judges and take away jail as a potential sanction. Some also thought
that amending the state constitution was not the best way to reform sentencing laws.
Drug court practitioners were particularly vocal in opposing the amendment, predict-
ing a dire future for drug courts if judges were forced to accept all comers and lost
the ability to threaten recalcitrant participants with prison. “It was dangerous and
detrimental to [the] whole fabric of what we built,” Fleming said.

In the end, Issue 1 was resoundingly defeated, 67 percent to 33 percent. The ref-
erendum lost in all 88 Ohio counties. The reason voters voted “no” is not clear —
many, including opponents of the measure, feel voters were not reacting to the mea-
sure’s policy implications but to ballot language that referred to the amendment’s
$247 million cost.

The successful campaign against Issue 1 gave drug court practitioners the chance
to galvanize support for drug courts and educate the public about how they work.
Drug court advocates like Fleming and Judge John Durkin, president of the Ohio
Association of Drug Court Professionals, lobbied heavily against the measure, writing
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opinion pieces in local newspapers and participating in radio debates. “Issue 1 didn’t
create momentum for drug courts — we already had that,” Durkin said. “What we
accomplished was to educate local leaders, commissioners and senators that drug
courts save lives and money.” Fleming noted that since the defeat of Issue 1, “Fifteen
more drug courts have opened. Many more people understand it now.”

On the other hand, the fight to oppose Issue 1 was not without its costs for drug
courts. For one thing, Issue 1 would have greatly increased the amount of money
available for treatment. Michael Stringer, the chief of justice services for the
Department of Alcohol and Drug Addiction Services until mid-2003, said that if the
proponents of Issue 1 had been willing to collaborate with drug court advocates, the
outcome might have been different. “But [Issue 1 proponents] just couldn’t accept
the idea of coercion,” Stringer said.

Missouri

In Missouri, like New York, drug courts have benefitted from a strong push from
court leadership. During Judge William Price’s two-year term as the state’s chief
judge, he moved drug courts to the top of the agenda and organized a judicial confer-
ence on addiction in 1996. “We invited judges from around the state. We only had
about 45 out of 305, but the facilitators were impressed with the turnout,” said Ann
Wilson, a Drug Court Commission staff member who serves as the alcohol and drug
abuse coordinator with the Office of State Courts Administrator. “The conference
was a preliminary to talking about drug court because there was such adamant oppo-
sition to having judges care about substance abuse. I've seen a 180 degree turn-
around in our judges’ attitudes since then.”

In addition to offering training, Price created a task force on drug courts. Its 48
members included judges, prosecutors, defense attorneys and representatives from
probation and parole, drug treatment, job training and educational programs. The
task force helped draft legislation that established state funding for drug courts and
created new positions, like drug court administrators, to support drug court functions.

The legislation also created the Drug Court Commission, which consists of four
judges and the heads of the departments of Social Services, Mental Health, Public
Safety and Corrections. The commission helps to ensure open communication
between all the agencies that have a role to play in drug court development. David
Brown of the Department of Public Safety, who lobbied his boss for an appointment
to the commission, said that the level of cooperation has been unusual. “Everyone
here is a true believer,” said Brown.

Judge Lawrence Mooney, a commission member who sits on Missouri’s Court of
Appeals, noted that the “degree of support” among state policymakers for drug courts
was very high, noting that “we had a [drug court] conference a few years ago and the
governor showed up.” He also believed that Price’s leadership on the commission
“helps give [drug courts] credibility within the judiciary.” In Missouri, then, support
from high-level executives sent a strong and consistent signal to local jurisdictions
that drug courts were a priority for the state.
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Establishing Best
Practices

States are attempting to promulgate best practices in a
number of ways. Some, like Louisiana, require drug
courts to follow a set of minimum standards as a condi-
tion of receiving grant funding. Others, like New York,
have invested in research to build knowledge about
drug courts. And a number of states have used train-
ing and certification programs to promote knowledge

about best practices among practitioners.

Center for Court Innovation

Almost from the very start, the drug court movement has relied on research to
inform practice — to identify what works and what doesn’t. As states grapple with the
challenges of institutionalization, many have sought to articulate a set of best prac-
tices for drug courts culled from both experience and research. Disseminating best
practices is viewed as a way to ensure a minimum level of quality throughout a state’s
varied drug courts.

States are attempting to promote best practices in various ways. Some enforce
best practices as a condition of receiving grant funding. Others have promoted a set
of voluntary practice guidelines for drug courts to follow. And some are using train-
ings and certification programs to educate practitioners about best practices.

Louisiana

In Louisiana, the first entity to actively pursue the establishment of best practices was
the Louisiana Association of Drug Court Professionals, created in 1997. The associa-
tion formed a best practices committee, which, after several years, produced a docu-
ment modeled closely after the 10 key components but with Louisiana-specific detail.

The best practices specified eligibility criteria, testing requirements and minimum
treatment standards for drug courts. They were, of course, non-binding, since they
were issued by the Louisiana Association of Drug Court Professionals (although
developed in cooperation with the state court system and Office for Addictive
Disorders), which has no official authority over the state’s drug courts.

Nonetheless, board members of the association were hopeful that the Supreme
Court would use the best practices as a basis for establishing statewide standards.
Cary Heck, who was hired to administer the Supreme Court’s $13 million drug court
budget, initially declared that the best practices set the bar too high, and that not all
drug courts around the state had the resources to meet the guidelines. “I had to
allow for rural courts and small courts,” Heck said. “We have courts that serve three
parish regions and the judge commutes and serves in different parishes each week.
They can’t be held to the same standards as [a larger, better funded] court, which has
its own inpatient facility. It wouldn’t be fair.”

It was Heck who suggested that
. . the association call its guidelines
Promoting Best Practices “best practices” while Heck’s office
promulgated “minimum stan-
dards.” “I said, ‘You guys keep
working on best practices, and I'll
work on minimum standards, and
maybe one day, they’ll meet.””

Heck also thought it was coun-
terproductive to establish standards
that were too rigid. “Being a small
government kind of guy, I love that
drug courts are locally initiated pro-
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grams with their own character,” Heck said. His goal was to establish a basic
level of uniformity among Louisiana’s drug courts without forcing local drug courts
out of business.

Louisiana Supreme Court Justice Catherine Kimball said the standards are loose
enough to support the diversity many feel has been a strength of the drug court
movement. “Communities in Louisiana are so different that they have to have free-
dom to set up programs that work in those communities,” Kimball said. “To me,
institutionalization doesn’t mean making identical the way each court operates.
Institutionalization is about the larger concept. On a conceptual level, all the courts
are the same, but in the details they can be different.”

Still, Heck’s statewide drug court program standards — released in the summer of
2003 — ended up looking like the state association’s best practice guidelines. In
some areas, they even exceeded them: For example, Heck’s standards specifically out-
line the membership of drug court teams, while the guidelines do not. Like the
guidelines, the standards also require testing at least twice a week during the first
two phases of drug court and spell out minimum treatment standards for each phase
— for example, “treatment should consist of a minimum of six hours of therapeutic
contact per week for adults [down from nine hours in the guidelines] and three hours
for juveniles” during Phase I. Additionally, Phase I should “last at least two
months.” Heck’s standards also spell out a new monitoring regime for drug courts,
requiring them to file monthly reports and submit to bi-annual field reviews.

To enforce the minimum standards, Heck requires all courts receiving drug court
funds to sign an annual contract. “We hold the purse strings, and if they agree to
these standards and sign off on them, and they don’t comply — I'm not expecting that
at all — then we would have a reason to modify behavior through that money,” Heck
said. He also hired Sandi Record, who formerly worked on drug courts for the state’s
treatment agency, to conduct bi-annual reviews of each drug court.

Minimum standards are not the only way the Supreme Court intends to promote
best practices. Heck is working with two colleges to develop a voluntary certification
program for drug court professionals “that will cover everything from ethics to case
management.” The program would promote best practices and a baseline of knowl-
edge about drug courts throughout the state, Heck said.

New York
New York has taken a different approach. The court system does not plan on setting
specific drug court standards, although it is working to create a best practices manual
for adult drug courts. The guide is intended to serve as a “kind of constitution, some
kind of structure or skeleton” that expresses “core values,” according to Judge Joseph
Traficanti. But the manual will only be advisory, underscoring drug court principles
without binding practitioners to a pre-determined plan of action.

Traficanti, working with the Center for Court Innovation, has convened a commit-
tee to create the best practice guide. Supported by a grant from the U.S. Department
of Justice, the guide is expected to address three main areas: planning a court, treat-
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ment issues, and post-discharge services. Tom Kubiniec, a prosecutor in Erie County
who sits on the best practice committee, said the committee is trying to identify “the
ingredients of a successful drug court, and those ingredients should be adhered to as
best as possible.”

The Center for Court Innovation is also working on a separate but similar guide
for family treatment courts. Both guides will be “tools for setting acceptable stan-
dards to guide drug courts,” said Valerie Raine, director of drug treatment programs
at the Center for Court Innovation. “In my opinion, we should steer away as far as
we can from absolute rules and standards.”

In fact, when court administrators in New York issued an over-arching policy
regarding one aspect of drug courts, the response was resoundingly negative. In that
instance, top administrators issued a rule that every drug court contract needed blan-
ket language about ex parte communication that would have the effect of allowing
drug courts to hold case conferences without a defense attorney present. When
defense attorneys balked, however, administrators rescinded the mandate and created
a sub-committee to review the issue. On the recommendation of the sub-committee,
court administrators now plan to advise drug courts to address ex parte communica-
tion on an as-needed basis, obtaining client’s specific consent for specific instances of
ex parte communication when necessary, rather than use a blanket consent.

And yet while New York does not plan to enforce rigid standards, it has nonethe-
less invested in research through the Center for Court Innovation and its 1o-member
research team. Research conducted by the Center, for example, played an important
role in the development of the Brooklyn Treatment Court, one of New York’s first
drug courts. A full-time researcher used data to inform policy, leading the judge and
court staff, in one example, to send heroin addicts to residential treatment as soon as
they entered the court. “The rationale was, “Why wait if we know there’s a high prob-
ability they’ll end up in residential treatment down the road?’” said Michael Rempel,
director of research at the Center. In another example, the researcher established
that there was a high rate of no-shows in the first 30 days after admission to the treat-
ment court; in response, the court developed pre-placement groups to keep clients
more engaged with the court while they were waiting for admission to a substance
abuse program.

In addition to helping shape practice at individual drug courts, research has also
helped build knowledge about drug courts across the state. In November 2003, the
court system and the Center for Court Innovation jointly released a study that
demonstrated consistent and meaningful reductions in recidivism across a large
number of drug courts.> Among other things, the study identified participant char-
acteristics and programmatic features that increased the likelihood of successful drug
court outcomes. It underscored, for example, the importance of immediacy and early
engagement. It showed a high relapse rate among participants, thus reaffirming the
importance of giving offenders multiple chances. The study also pointed out popula-
tions that may require new approaches. Addicted offenders who were not charged
with a drug offense, for example, did not do as well as those facing a drug charge.
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New York has also sponsored more than a dozen trainings throughout the state,
lasting anywhere from one to five days. Planning teams of eight to 10 people (gener-
ally including judges, attorneys, court staff, probation officers and treatment
providers) are invited to participate. These training sessions give participants the
opportunity to learn about drug courts, get acquainted with one another and come to
rough agreements about program elements — important factors given that so many
drug court components (e.g., a non-adversarial approach, partnerships between drug
courts and other agencies and a coordinated strategy) are collaborative in nature.

Most practitioners seem to actively embrace the team approach, and many insist it
is crucial. “I've had phone calls from other defenders, and I tell them, ‘Unless you're
part of the planning process, you shouldn’t support drug courts,” said Ed Nowak, a
public defender in Monroe County. In addition, researchers often make an appear-
ance at these trainings, providing participants with the latest research-based knowl-
edge about best practices.

Interestingly, New York has also provided drug court training for non-drug court
judges. In May 2003, 20 New York City criminal and family court judges attended a
day-long training on drug courts at New York’s Judicial Institute. Topics included a
discussion of how judges in non-drug court parts could employ drug court best prac-

tices in conventional courtrooms.

Ohio

Ohio uses the grant process to enforce standards. The effect is limited, however,
since the Ohio Department of Alcohol and Drug Addiction Services provides direct
grants to only 19 of the state’s 55 courts. Grant recipients are required to use depart-
ment-certified treatment providers, who are in turn compelled to follow the depart-
ment’s protocols outlining appropriate levels of care. “If someone is assessed to be
in need of short-term out-patient counseling, the treatment agency can’t put him in a
residential program because the court thinks he’s dangerous,” said Joani Moore, the
department’s drug court coordinator.

The department’s grants also cannot be used for defendants facing driving-under-
the-influence charges. “In this state we have very stiff DUI laws. There’s a mandatory
three days in jail for first offense. The second gets 10 to 9o days. If we allowed drug
courts to include DUI offenders jurisdictions would do nothing but work with [them],
and we wouldn’t be serving [other] criminal offenders,” Moore said. In addition,
DUI impacts the county jail population while the department’s goal is to reduce the
statewide prison population. “We want to work with criminal offenders who would
otherwise burden the state jail population — that’s why the legislature gives us
money,” Moore said.

Grant recipients are also prohibited from accepting the severely mentally ill.
“These are not mental health courts,” Moore said. “If you're [severely] mentally ill,
these aren’t the places for you. The mentally ill don’t get much from [the drug court
program], and they hurt the program a lot. If they’re too fragile to incarcerate, it
makes the other drug court participants frustrated because the court’s not consistent.”
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What kinds of tools need to be developed and implemented to sustain the statewide
institutionalization of drug court principles? In New York, for example, the court
system has created new civil service positions for drug court staff. Although this may
seem hardly noteworthy, it has had the effect of allowing non-traditional, drug court-
related staff to become a regular court presence.

Another investment states interested in drug court development are making is in
the creation of management information systems. These computerized systems,
which are crucial for evaluating drug court performance, require a great deal of
statewide coordination. To work well, all drug courts within a state must use the
same terms, input the same information and measure the same outcomes — a consid-
erable implementation challenge, considering that many drug courts prefer to use
their own home-grown information systems and assessment tools.

Here is a closer look at a few infrastructure-building initiatives:

Staffing and purchasing

In addition to creating new civil service positions to reflect the responsibilities of
drug court case managers and resource coordinators, the New York State Unified
Court System has has sought to achieve economies of scale when it comes to pur-
chasing and negotiating with statewide partners. Judge John Schwartz of the
Rochester Treatment Court recalled “practically stealing urine cups” to make drug
court happen. Those days are long gone. Court administrators are now more sophis-
ticated about drug court’s unique needs. “We’re used to ordering pens and paper.
Now we're asking ‘What drug tests do you order? Some courts will have a heavy
cocaine problem and they’ll want one kind of test, and others will have a different
problem and need a different kind of test,” said Diane Lundin, law clerk to the gth
district administrative judge.

Management information systems

A statewide management information system can make it easier for state leaders to
collect standardized data about court outcomes, but building the system itself is no
easy task.

As early as November 1997, an Office of Addictive Disorders-led working group
on drug courts identified the development of a computerized system for collecting
drug court statistics as a key priority for Louisiana. Accordingly, the office signed a
contract with a local university to develop the system. After several years of trying,
however, the agency abandoned the original effort. But in January of 2004, nearly
seven years after the first contract was signed, the Supreme Court successfully
launched a statewide system that established a uniform data collection system for
every drug court in the state.

Although some of the obstacles Louisiana has encountered in developing a man-
agement information system are technical, others relate to the difficulty of getting
each drug court to agree on uniform terminology. “[Courts] couldn’t agree on defini-
tions. They couldn’t even establish what admission meant,” said Cary Heck,
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Louisiana’s drug court coordinator. In the end, Heck decided what terms to use. “I

just told them that I was going to make the decisions. If they really want to be institu-

tionalized and sustain their courts I need to be able to say an apple is an apple.”

Louisiana is hardly the exception when it comes to technology development. One

consequence of the home-rule structure in Ohio is that there are over 300 different

computer systems in use, according to Melissa Knopp, program manager of special-

ized dockets for the Supreme Court of Ohio. Still, the Ohio Supreme Court is asking

all courts within the state to develop new management information systems accord-

ing to pre-determined statewide standards. Because of home rule, jurisdictions will

have the authority to contract with different companies to develop the new manage-

ment information system, but the goal is that, in the end, they will all be able to com-

municate with each other more easily than the current hodge-podge of systems,

Knopp said.

In New York, state officials have spent the last six years working on a computer

program, known as the Universal Treatment Application, to capture all the informa-

tion about a drug court case. The Universal Treatment Application, which was pilot-

ed in the Brooklyn Treatment Court, facilitates case management as well as data col-

lection. Treatment providers and probation departments access the database via a

secure “intranet” connection; this allows them to update client records (including

information about attendance and drug tests) easily, without having to fax progress

reports or exchange phone calls with court staff. The right to review files is restricted

and access to the database is password protected. It took several years to work out

kinks, but by the end of 2003, the technology was being used by drug courts through-

out the state.

Creating Infrastructure

What investments in infrastructure are states making to
sustain statewide institutionalization? Here are some
examples:
« Creating new civil service positions for drug
court staff — such as case managers and resource
coordinators - that allow non-traditional, drug
court-related staff to become a regular court
presence;
« Building statewide management information
systems that make it easier to collect data about
court outcomes and improve ongoing operations
through research; and
« Improving screening and assessment tools to
ensure that the right people are getting into

drug court.
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By requiring all drug courts to
use the treatment application, court
officials in New York hope to
enforce uniformity in both practice
and data collection. For instance,
the application includes the psycho-
social interview used to screen
clients for treatment eligibility. That
means drug courts around the state
are asking the same questions of
clients and using the same diagnos-
tic tools to determine whether a
client is drug addicted and what
treatment modality is most appropri-
ate.

Research
States have also invested in research
into drug court effectiveness.



Center for Court Innovation

Research into drug courts has two potential benefits — positive results can bolster sup-
port for the model, while research findings can also be used to improve operations.

Building a management information system is a critical first step towards obtain-
ing high-quality research about drug courts because it can ensure that consistent
information about outcomes is being collected across the state.

But in order for the information system to be effective, researchers need to play a
role in its development. In addition, states need help interpreting the raw data pro-
vided by local jurisdictions. Some states, like Ohio, have asked local universities to
produce statewide evaluations. Other states, like Louisiana and New York, have
worked to create an in-house research capacity that allows state agencies to produce
their own research reports.

One recent report issued jointly by the New York state court system and the
Center for Court Innovation examined six drug courts in New York and found an
average 29 percent reduction in re-arrests for participants over a three-year period
when compared to a matched set of offenders not in drug court. Even after leaving
drug court, benefits persisted: one-year post-program recidivism rates dropped 32
percent.??

Well executed research can not only help build a case for drug courts (the report
was covered widely by local and national press), but can also be used to help identify
characteristics of drug courts that promote program success. For example, a consen-
sus has emerged among researchers nationally that enrolling offenders into treat-
ment quickly, imposing sanctions and rewards swiftly and appropriately, bringing
high-risk offenders back before the judge regularly and ensuring that drug court par-
ticipants feel they are being treated respectfully by the judge and are being listened to
in the courtroom are critical to successful drug court implementation.

Screening and assessment tools

Another significant investment states can make is in improving screening and
assessment tools to ensure that all offenders who are drug addicted are identified and
evaluated for drug court eligibility.

New York is piloting a universal screening process to identify and assess all poten-
tial drug court clients in a county. Currently, in most drug courts around the state
only non-violent defendants charged with a drug crime are screened for eligibility.
The universal screening process would expand the pool of potential participants by
identifying all non-violent defendants who are drug-addicted — whether they are
charged with a drug-related crime or not. Implementing this process, however,
requires a major investment. Staff with assessment skills need to be hired or bor-
rowed from a partner agency. Courthouse intake needs to be restructured. The
daunting size of the task has led the court system to pursue this goal slowly.

The first step has been to create a pilot screening project in Brooklyn. “We are
attempting to screen every single person arrested and charged by the district attor-
ney,” said Justin Barry, the New York City drug court coordinator. The court system
began the Brooklyn pilot in January 2003. As part of the procedure, the court system
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has created three treatment courts for the borough. Each court is designed to capture
a different offender population: the Brooklyn Treatment Court works mainly with
felony offenders; another court deals only with misdemeanants; and a third works
with participants in the D.A.-run Drug Treatment Altnerative-to-Prison program, as
well as with offenders between the ages of 16 and 18.

The screening process works like this: All defendants are screened prior to
arraignment by a clerk who determines if a defendant is drug-court eligible (based
mainly on the severity of the charge and history of violence). The judge handling the
arraignment then places the case on the calendar of one of Brooklyn’s three treat-
ment courts for the next business day. When the defendant appears the next day, a
case manager administers a complete psycho-social assessment, which is recorded in
the Universal Treatment Application. Clients deemed appropriate for treatment are
offered admission to the court.

Jim Imperatrice, the chief clerk of Brooklyn Supreme Court, said the new system
is less prone to error than past practice. “Screening of potential clients used to hap-
pen at arraignment in criminal court, which is open seven days a week, two to three
shifts a day,” Imperatrice said. “With all the different shifts, different judges, D.A.s,
and court staff, people would fall through the cracks. The new system is a lot simpler.
Everything goes before a single clerk and then gets reviewed by the arraigning judge.”

Expanding the reach of drug courts is one of the key goals of many within the drug
court movement. Marilyn Roberts, the former head of the U.S. Department of
Justice’s drug court office, often said that one of her goals was not to open more drug
courts, but to get more participants into drug court.

One of the powerful arguments advanced by proponents of Issue 1 in Ohio was
the idea that drug courts served only a fraction of the population. “[They] said, ‘We
don’t serve enough people.” That’s a good criticism,” said Judge Steve Williams, a
juvenile court judge. This critique has been echoed by drug policy scholars like
Marc Kleiman of UCLA, who has written that drug courts are too expensive and too
reliant on a flawed treatment system to implement on a widespread basis.

What strategies are available to states that want to increase drug court capacity?
One is to loosen the restrictions on the types of cases that are eligible for drug courts.
This, of course, can be politically difficult. “The feds say no to violent offenders,”
said Michael Stringer, the former chief of justice services for the Ohio Department of
Alcohol and Drug Addiction Services, “and we also said we won'’t take violent offend-
ers in the courts we fund, but that is starting to change... Where courts have said they
were comfortable, we've shifted to say that they can deal with the offenders that your
court and your judge is comfortable with in your community.”

Stringer said two groups should be the focus on any expansion in drug court eligi-
bility: those who would otherwise be headed to prison and those who are coming out
of prison. Accordingly, the Ohio Department of Alcohol and Drug Addiction Services
has approached the governor’s office with the idea of creating legislation that would
mandate treatment for sth-degree felons. The department is also trying to build
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Increasing Capacity

Expanding the reach of drug courts is one of the key
goals of many within the drug court movement. States
and local jurisdictions have experimented with at least
three different capacity-building strategies, including
creating a drug court large enough to take all drug
offenders, encouraging all judges to adopt select drug
court principles or applying principles of problem-solv-
ing courts to different kinds of case. Each strategy has
its own pluses and minuses that need to be reviewed
carefully by state leaders as they attempt to take drug

courts, or a drug court approach, to scale.

Hennepin County, Minnesota

more bridges between drug courts
and in-prison treatment programs.
“We're working on a pilot where the
court after repeated failures will use
the in-prison treatment program for
9o days and then the offender will
come out under judicial release,”
Stringer said. “That’s the kind of
continuum we’re trying to put in
place right now.”

There are, undoubtedly, numer-
ous ways to expand capacity. What
follows is a look at two interesting
approaches taken by courts in
Minnesota and Florida that offer les-
sons for others.

In Hennepin County, Minnesota, all drug offenders in the county are admitted into

drug court, regardless of their arrest history. “We are already at scale,” said Chief

Judge Kevin Burke, who created the drug court in 1997.

Today, according to coordinator Dennis Miller, the Hennepin County Drug Court

has over 4,000 participants at any one time — about a third of the county’s total crim-

inal court caseload. Because of its large size, the drug court has a number of dedicat-

ed staff — three judges, seven prosecutors, seven defense attorneys, over 20 probation

officers, six “chemical health assessors,” job training specialists and an adult educa-

tor. The court also has relationships with 20 community-based treatment providers.

All told, the drug court costs $2 million more than “business as usual,” paid largely

through local tax dollars.

The “take all comers” approach of the Hennepin County Drug Court has had

some interesting programmatic implications. For example, because the drug court

takes all drug offenders, there is no “opt out” option to the traditional court system.

Defendants are given their full trial rights, meaning that drug court judges conduct

close to 35 trials a year. Hundreds of pre-trial hearings over issues like search and

seizure are also conducted. As a result, close to 20 percent of all drug court cases are

dismissed or result in acquittals. An additional 10 percent of cases — generally

involving high-risk offenders with multiple priors — are sent to prison right away.

All told, the percentage of drug offenders in Hennepin County going into treat-

ment has steadily increased from 45 percent in the first year of the drug court to 74

percent in 2002.

The drug court has also become a major player in shaping the treatment market-

place in Hennepin County. “There’s not a lot of mystery to treatment any more,”

said Miller. “We know a lot more about what effective treatment should look like.”

Miller said he looks for treatment programs that “treat the whole person” and offer a
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rich set of ancillary services. Accordingly, the bulk of the court’s caseload goes to the

six (out of 20) treatment programs in the county with a similar treatment philosophy.

Dade County, Florida

Dade County, Florida — the birthplace of drug courts — has taken a very different
approach to the issue of increasing drug court capacity. Court administrators have
long been frustrated by their inability to reach agreement with prosecutors and the
public defender’s office over a post-plea program. As a result, Miami’s drug court,
while large (around 1,500 cases annually), is a pre-plea drug court largely limited to
low-level offenses.

More out of desperation than design, Drug Court Administrator Robert Koch
decided to hitch the drug court approach to an existing probation sentencing option
as a means of getting around the restriction on post-plea cases. The idea was to add
judicial monitoring to probation sentences and require offenders to come back to
court regularly to report on their progress in treatment. Dade County Chief Judge
Joseph P. Farina signed off on the plan — provided that judges supported it. “He told
me, ‘if you get five judges to agree to this, we’ll go ahead,”” recalled Koch.

Much to his surprise, all 19 judges agreed to the proposal. “In every [new pro-
gram)], there are moments when things happen that blow you away,” Koch said. “We
had a skeptical judge say, ‘I've been a judge for 20 years, and this is the greatest
thing I've ever heard of.” Her support brought on board another five or six people.”
As a result, the chief judge issued an administrative order authorizing each felony
division judge to make use of a “Judicial Monitoring Program” in partnership with
probation.

Together, Koch and Farina designed a set of protocols for judicial monitoring and
a sanctions-and-rewards scheme for judges to follow. They also educated judges
about drug court. “A lot of judges didn’t know anything about drug courts,” Koch
said. “We had to teach them about relapse and substance abuse itself.” The mini-
mum period of supervision in the Judicial Monitoring Program is 18 months, though
early termination is possible as a reward for program compliance. Probation officers
are responsible for enrolling program participants into treatment and conducting
drug tests, while judges are free to set their own monitoring schedules.

Not surprisingly, implementation varies widely. As of July 2003, there were 473
offenders enrolled in the Judicial Monitoring Program, but one judge has 108 active
cases, another 85 and a few had only four or five cases. Judges also differ in terms of
the types of sanctions and rewards they impose and the frequency of court appear-
ances, though court administrators believe they have successfully introduced the idea
of intermediate sanctioning and have increased judicial tolerance for drug relapses.

In addition, the Judicial Monitoring Program does not include all of the 10 key
components of drug courts. Most notably, there is no “team” approach — prosecutors
and public defenders still spar with one another in an adversarial environment. With
three prosecutors and three public defenders assigned to each of the county’s 19

courts, it was impossible, according to Koch, to get “everyone to embrace a non-
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adversarial process.” Court administrators are trying to educate prosecutors and
defense attorneys about the drug court approach, but the work of winning hearts and

minds is slow.

Lessons from Dade and Hennepin Counties

The Dade County approach suggests that creating more “drug courts” per se is not
the only strategy available to state leaders attempting to increase the court’s capacity
to link addicted offenders to judicially supervised treatment. As Koch put it, the key
question is “do we need to create more drug courts, or does the concept of drug court
need to become an inherent way of dealing with these types of cases in every crimi-
nal division?”

The Dade County model also suggests that modest changes in courtroom struc-
ture might result in courts getting most (if not all) of the way towards the drug court
ideal. “Instead of trying to change the jurisprudential process,” Koch said, “we just
embraced the additional use of treatment and judicial monitoring in a typical court-
room model.”

The contrasts between Hennepin County and Dade County are also instructive.
Hennepin County essentially carved a drug court bureau out of a much larger court
system: only three out of a total of 57 judges are involved in drug court at any one
time. This approach appears to have two major benefits: according to Dennis Miller,
it greatly reduces court costs through economies of scale, and it allows for judicial
specialization. Its main drawback appears to be the potential for marginalization:
while drug court has resulted in “tremendous relief for the [overall] system,” accord-
ing to Miller, it has not come close to receiving a proportionate share of court
resources. At the same time, the court has had trouble gaining the support of other
system players, like police and prosecutors, to broaden its scope to include cases like
shoplifting and welfare fraud that may be driven by addiction.

Alternatively, Dade County’s model only requires modest changes to current
court procedures, and does not require advocates on either side to abandon adversari-
al practice. Because of this, it has taken place without a great deal of controversy or
additional resources. The drawback, however, is its widely divergent implementation
and essentially voluntary nature for judges — Koch believes that only about 10 percent
of eligible cases are being referred for enhanced judicial monitoring.

A final strategy for states seeking to reach new clients involves taking the drug
court approach and applying it to different kinds of cases. In New York, for example,
Judge Kaye has launched a number of “community courts” (neighborhood-based
courts that use community resources to respond to low-level offending and other
local problems in creative ways), as well as a pilot mental health court, domestic vio-
lence courts and family treatment courts throughout the state. All these efforts point
in a similar direction, toward a court system in which the principles of strict judicial
supervision, collaboration with non-court partners and new measures of success
(such as higher rates of sobriety, increased victim safety and lower rates of recidi-

vism) become commonplace.
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Nor is New York alone in these efforts. In Louisiana, for example, a judge in St.
Mary Parish has created his own “mini-drug court” for persistent drunken-driving
offenders. In Richland County, Ohio, there are not only regular drug courts, but also
a separate court for drunken drivers and the state’s first re-entry drug court, which
provides parolees with strict judicial supervision. And in Missouri, judges and prose-
cutors are creating drug court-like experiments dealing with problems such as dri-
ver’s license revocations and child support. “Our judges are much more amenable to
sending people into treatment,” said Ann Wilson, a staff member on the Missouri
Drug Court Commission. “Even judges that don’t have drug court are assessing
[offenders] and [requiring] them to come back to court frequently.”s

These three capacity building strategies — creating a drug court large enough to
take all drug offenders (Hennepin County), encouraging all judges to adopt select
drug court principles (Dade County) or applying problem-solving court principles to
different kinds of cases (New York) — are options for state leaders to consider as they
attempt to take drug courts, or a drug court approach, to scale.

Institutionalizing an innovation is a monumental task. For a program to be brought
successfully to scale, many things must be done right: authority to implement the
desired changes must be obtained, support at all levels of government must be cul-
tivated, best practices established and infrastructure built. And through it all, an
innovation risks being co-opted by the bureaucracy, having its key ingredients dis-
torted or eliminated in the name of efficiency, cost savings or uniformity.

The good news is that many state leaders seem to understand this. They have
worked to create an environment receptive to institutionalization, whether by
using the bully pulpit to promote drug courts, providing training and technical
assistance to local jurisdictions, designing user-friendly computer systems or creat-
ing new civil service positions within the bureaucracy. Although many challenges
lie ahead, there seems to be no shortage of good ideas and enthusiasm around the
country to get the job done.
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Findings: Lessons of Institutionalization

After just a few short years, drug courts are poised to achieve a dramatic transfor-
mation, moving from a set of marginal experiments to an accepted part of the
courts’ response to the problem of drug addiction and crime.

It’s no longer possible to argue that drug courts’ “continued popularity is a tes-
tament to ... the irrational commitment of a handful of true believers.”?® Today,

X

among the first rank of drug court advocates are governors, state chief judges, leg-
islative leaders and heads of state agencies. In fact, as scholar John Goldkamp
notes, the debate about drug courts has changed. “No longer are state supreme
court justices arguing about whether drug courts are appropriate,” writes
Goldkamp. “Instead ... the chiefs now debate how [drug courts] should be inte-
grated into the overall judicial function.”?

The questions ahead for state leaders is not whether to support drug courts, but
how to create drug court systems that are cost-effective, sustainable and reach all
potentially eligible offenders. Toward that end, this final section seeks to answer
the question: What lessons can be drawn from the experience of states that are
currently attempting to “go to scale” with drug courts?

Leadership matters

The single most important finding of this paper is the importance of leadership in
advancing drug court institutionalization. In each state — and at each stage of their
development — drug courts have relied on the energy, enthusiasm and creativity of a
small group of leaders. In the early, pre-institutionalization stages, drug courts were
propelled by entrepreneurial leaders — judges, district attorneys and treatment advo-
cates — willing to experiment with a new approach to the problem of drug addiction
and crime. With the help of powerful patrons in the federal government, these local
leaders were able to spread drug courts far and wide.

While the accomplishments of early drug court practitioners are legion, in some
respects their most important success was in attracting the support of a new group of
leaders — including state chief judges, the heads of executive branch agencies and
elected officials — positioned to take drug courts to the next level. Without the sup-
port of these statewide leaders, drug courts would probably not have progressed very
far beyond the demonstration phase. In creating statewide offices and commissions

to guide drug court operations, developing collaborative relationships between agen-
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cies at the highest level of state governments and assuming financial responsibility
over drug courts, these state leaders have fueled the movement of drug courts
towards institutionalization.

Equally important has been the willingness of top state leaders to champion drug
courts. These leaders have sent signals throughout their states that drug courts are a
priority. The importance of the “bully pulpit” cannot be overestimated, particularly
within bureaucracies like courts, which are traditionally slow to change.

An encouraging corollary of the lesson that “leadership matters” is the idea that
leadership can come from a variety of places among the judicial, executive and leg-
islative branches. In New York, the leadership of the chief judge was the decisive fac-
tor; in Ohio, leadership from the state’s treatment agency was important; in
Louisiana, the legislature played a key role; and a collaborative approach carried the
day in Missouri.

A variety of tools can advance drug court institutionalization
There is no magic wand that state leaders can wave to go to scale with drug courts.
Even an individual drug court can’t open without the support of a variety of players
from different agencies. Building a statewide drug court system is even more diffi-
cult.

The good news for state leaders, however, is that they have a range of tools at their

disposal to guide drug court growth. These include:

Building Infrastructure The states profiled in this paper have focused on cre-
ating resources — best practice standards, management information systems,
screening and assessment tools, research capacity — that everyone across the
state can share. In addition, the infrastructure itself can encourage new think-
ing; for example, a management information system that solicits information
about treatment modalities and sobriety communicates to its users that

this kind of data — and not just conventional data about case processing

— is important.

Providing Training and Technical Assistance States have also provided train-
ing, technical assistance and money to local jurisdictions to encourage them to
start their own drug courts and to offer support and guidance.

Providing Funding In the way that the federal government has used grants to
ensure adherence to key drug court principles, state governments are using the
grant-making process to encourage conformity with statewide policies.

Using Legislation Many state legislatures have created new resources, such as
a line-item in the budget for drug courts; new tools, such as statutory authority
to send offenders to treatment in lieu of incarceration; and new statewide bod-

ies to oversee drug court development and operations.

45



Center for Court Innovation

Creating New Titles/Positions By establishing new positions, such as a drug
court resource coordinator, state governments can begin to change long-estab-
lished ways of doing business.

Setting Benchmarks By promoting new benchmarks of success, administra-
tors can begin to change thinking about the role of courts. For instance, by
using new measures — the number of offenders referred to drug treatment,
compliance and re-arrest rates — rather than simply conventional measures,
like tallying how many cases are processed and how quickly, court leaders
begin to nurture attitudes that support drug court institutionalization.

Rallying the Troops Through speeches, interviews and press coverage, state
leaders like chief judges and governors can have a significant impact on the
attitudes of staff and the public, sending a message that institutionalization is
doable and worth the effort.

At the end of the day, the key task for state leaders is creating an environment in
which drug courts can flourish. This means providing a set of incentives for local
jurisdictions, through training, new money and encouragement from above, to adopt
a new approach.

Successful institutionalization means mastering state politics

Much of this paper has focused on internal system issues faced by state leaders in
their efforts to institutionalize drug courts — everything from designing management
information systems to creating new positions within the bureaucracy.

However, institutionalization also presents a host of thorny political issues.
Among those is determining which state agency is responsible for drug courts (a con-
tentious issue in Louisiana, where the state’s drug agency and judiciary competed for
control), promoting drug courts in the face of alternative drug policy approaches (as
Ohio’s drug court advocates did in the face of Issue 1) and convincing state legisla-
tures to continue funding drug courts in the midst of a fiscal downturn.

Fortunately for drug courts, the message of tightly monitored treatment for
addicted offenders continues to be appealing, popular with both sides of the political
spectrum. The ability of drug courts to recruit a diverse group of allies is particularly
important in tough fiscal times. This fact was recently demonstrated by the
Philadelphia Treatment Court. After being cut out of the Pennsylvania state budget,
funding for the drug court was restored when the district attorney and the local drug

court judge successfully lobbied the legislature to reverse its decision.?

As drug courts have grown, so too has the demand for accountability

Along with increasing state control over drug courts has come added pressure to
show results. For Louisiana Drug Court Coordinator Cary Heck — who oversees an
annual $13 million appropriation for drug courts from the state legislature — his top
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priority is “developing a system for fiscal responsibility” that would allow him to col-
lect and report information about drug court effectiveness to the legislature.

Heck, upon starting his job, revived what had become a moribund effort to build
a management information system in Louisiana, using his authority to resolve ques-
tions about which data to collect and how it should be reported. He is not alone in
this regard. In fact, much of the impetus behind the creation of Missouri’s Drug
Court Commission was the desire to have greater control over “who gets funding and
what they do,” as Missouri Supreme Court Judge and Commission Chair William
Price put it.

The lesson for drug courts is clear: to survive over time, they will have to collect
reliable, standardized information about drug court impacts. Although implement-
ing technology projects is notoriously difficult, one advantage of building a manage-
ment information system is that it can help collect and analyze data more efficiently
and produce useful recommendations to improve drug court outcomes.

Full institutionalization may mean going beyond the 10 key components

The 10 key components have helped guide drug courts ever since 1996, when the
federal government required all grant recipients to address the key components in
their applications.

As drug courts have matured, however, it has become clear that there are several
good reasons for practitioners to revisit the key components in light of more than a
decade of drug court practice and scholarship. For one thing, new research can help
tighten an understanding of what works and what doesn’t in the drug court setting.
Take the issue of “ongoing judicial interaction,” which is Key Component 7:
University of Pennsylvania scholar Doug Marlowe has written that regular contact
with a judge, as opposed to a social worker, is more effective for high-risk offenders
(e.g., low-functioning, long-term addicts with long rap sheets) than low-risk offend-
ers.?9 For drug courts, the implication of Marlowe’s research is that it may make
sense to use the scarce resource of judicial attention where it can make the biggest
difference.

There is another compelling reason for drug court practitioners to revisit the 10
key components: As a practical matter, they may need tweaking in the run-up to
institutionalization. For example, many drug courts — particularly those in rural areas
— are unable to adopt all of the key components, either because of funding shortfalls
or a lack of access to treatment providers. Perhaps more critically, questions remain
about whether certain components of drug courts, such as reduced adversarialism,
are essential to the model. In Dade County, Drug Court Coordinator Robert Koch
created a drug court sentencing option for each of the county’s 19 judges. While the
program reproduced many of the elements of drug court, court proceedings are still
carried out in an adversarial setting. To Koch, retaining the adversarial system made
it far easier to spread the model — at little apparent cost to program effectiveness.
Other drug court practitioners, however, may disagree: after all, the “team” approach
has typically been a defining feature of drug courts.
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While many practitioners worry that drug courts will be “watered down” as they
become institutionalized, the reality is that the movement has as much, if not more,
to fear from excessive fidelity to the model. States going down the road towards insti-
tutionalization will have to decide which drug court components are essential to the
model and which are not. In addition, they may need to explore whether new com-
ponents should be added to the list. The challenge comes in balancing the desire for
flexibility, and ease of implementation, with the need to protect the integrity of an

innovative practice.

Drug courts have experienced an enviable evolution. Rarely has an idea caught on
so quickly, especially an idea that touches on so many fields. Drug courts have
required the good will and enthusiasm of all branches of governments and of pro-
fessionals in the fields of medicine, social science, law and law enforcement. They
have survived tough criticism, tight budgets and statewide referendums.

By all accounts it looks as if drug courts are here to stay. States large and small
have embraced them as an effective and appropriate way to deal with drug-abus-
ing offenders.

But where drug courts will be in 10 years is hard to say. Will drug courts be rec-
ognizable by today’s standards? Will they exist as separate courts or will they be
available as an alternative approach to any judge who wishes to employ it? Will
they be available across entire states to everyone who might be eligible? These are
the questions that the process of institutionalization, now under way in a number
of states, is attempting to answer.
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