Procedural Justice from the Bench
How Judges Can Improve the Effectiveness of Criminal Courts
By Greg Berman and Emily Gold

I

mproving both compliance with court
orders and public trust in justice are
goals that judicial reformers have struggled with for years. A broad range of
initiatives (many of them quite expensive)
have been tried—new technology, new
sanctioning schemes, judicial outreach
initiatives, and other efforts. Moving the
needle hasn’t been easy. But what if there
were a simpler way to enhance perceptions of courts and encourage defendants
to do things like show up for court dates,
pay their fines, and comply with community service mandates?
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A new study conducted by the Urban
Institute, the Center for Court Innovation,
and the Research Triangle Institute with
funding from the National Institute of
Justice offers some potential clues.1 The
evaluation compared defendants in 23 drug
courts with those in six traditional courts.
The study confirmed what anecdotes
and earlier reports have shown: Drug
courts work. Drug court participants were
significantly less likely to report drug use 18
months after admission to the program.
And those participants who continued
using drugs did so less frequently than the

comparison group. Drug court participants
also reported significantly fewer criminal
acts than the comparison group, reducing
their criminal activity by over 50 percent.
The drug courts in the study also saved
money: over $5,600 per participant. While
the costs of operating a drug court are not
insignificant (including case managers,
substance abuse treatment, and increased
court oversight), the return on investment
in terms of reduced criminality more than
outweighs the expenditure. The benefits
are particularly dramatic for those drug
courts working with serious offenders.
Remarkably, the success of these courts
seems to stem not from their nature as
specialized courts with additional resources but rather from an element common to
all courts: the judge. The study showed
that the strongest predictor of reduced
future criminality was a defendant’s attitude toward the judge. Having positive
perceptions of the judge was also the
greatest predictor of reduced drug use and
reduced violations of supervision.
This impact was seen across all demographics, regardless of race, gender, or
criminal history. Even defendants with
extensive prior involvement in the system
or those who had received unfavorable
sentences reported reduced criminality
when they perceived the judge to have
treated them fairly and respectfully.
The study’s findings are no surprise to
advocates of procedural justice. Procedural
justice suggests that how litigants regard
the justice system is tied more to the perceived fairness of the process than to the
perceived fairness of the outcome. In other
words, even litigants who “lose” their
cases rate the system favorably if they feel
that the outcome is arrived at fairly.
Tom Tyler, author of Why People Obey
the Law, argues that the benefits of procedural justice extend beyond the satisfaction
of individual litigants; indeed, he argues
that procedural justice enhances the legitimacy of the entire justice system and proThe
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motes a general adherence to the law.
According to Tyler and others, the key
elements of procedural justice include
■■

■■

■■

■■

■■

Voice: litigants are given the opportunity to tell their story;
Respect: litigants perceive that the
judge, attorneys, and court staff treat
them with dignity and respect;
Neutrality: litigants perceive that the
decision-making process is unbiased
and trustworthy;
Understanding: litigants understand
their rights and the decisions that are
made; and
Helpfulness: litigants perceive that
court actors are interested in their
personal situation to the extent that
the law allows.

The influence of procedural justice on
litigant perceptions and future behavior
has been analyzed in a variety of court
contexts—drug courts, community
courts,2 family courts,3 and small claims
courts.4 The findings from these studies
have been consistent: Courts that exhibit
procedural justice elements produce more
satisfied and compliant litigants.
This research raises several important
questions: How can courts enhance procedural justice? Are there specific practices that judges and court administrators
can implement in order to improve perceptions of fairness?
Spending a few minutes in a typical
criminal courtroom underlines how difficult it can be to improve procedural fairness. For the average defendant, a trip to
court often involves an impersonal if not
intrusive security screening, difficulty finding the right courtroom, and a long wait
before a case is called. Once in front of the
judge, legal jargon dominates much of the
proceedings, which can unfold rapidly. In
the end, many defendants leave court baffled by what happened. Many victims,
jurors, and witnesses feel the same way.
The multisite study suggests that drug
courts have found a way to overcome at
least some of these obstacles. It may be that
the unique orientation of drug courts,
which tend to be less adversarial and more
rehabilitation-focused than typical crimiSpring 2012 •
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nal courts, helps to achieve procedural
fairness. Skeptics might argue that given
time and resource constraints, conventional courts are ill-equipped to produce
the same perceptions of procedural justice
that drug courts do. This may be true in
some places (although it is worth noting
that California has made a statewide commitment to improving these kinds of conditions).5 But the drug court study shows
that even in places with substandard facilities and overwhelming caseloads, it may be
possible to reap enormous benefits from
relatively minor modifications of judicial
interaction with defendants.
The drug court study evaluated judicial interaction in two ways. First,
researchers surveyed defendants about
their perceptions of the judge. Defendants
rated the judge on indicators such as
approachability, respectful treatment,
knowledge of the defendant’s case, efforts
to help the defendant succeed, and allowing the defendant to tell his or her side of
the story.
Second, researchers used structured
court observations to document each
judge’s use of certain interactive behaviors, such as making regular eye contact,
addressing the defendant directly and
allowing him or her to ask questions, and
providing explanations of court orders.
Judges were then rated by their level of
engagement in these activities. The common thread here is communication—in
terms of both substance and style.
Building on the drug court study, the
Center for Court Innovation and the
National Judicial College—with support
from the Bureau of Justice Assistance—
have convened a multidisciplinary advisory group to think through some concrete
examples of how to improve procedural
justice in the criminal court context.6
Sample recommendations include
■■

Humanize the experience: Appearing
approachable and accessible is a key
component of procedural justice.
Judges should consider addressing
defendants by name and thanking
them and audience members for their
cooperation while court is in session.
Judges might also publicly acknowl-

■■

■■

edge problems that are beyond their
control, such as long wait times to get
through courthouse security.
Use plain English: For many defendants,
standard legal jargon like “complaint”
and “cross examination” is completely
foreign. Even defendants with legal
knowledge may have inaccurate or
incomplete working definitions of
these terms. Adapting courtroom
language to be understood by all—
including defendants, witnesses, and
other audience members—encourages understanding of the process and
makes the system more user-friendly. Interested judges should investigate “plain English” projects like the
Indiana Judges Association’s effort to
interview potential jurors to flag legal
terms that need to be rephrased or
explained, like “proximate cause” and
“in camera.” 7
Engage defendants in dialogue: Giving
defendants an opportunity to be heard
in court can be difficult given constitutional protections against selfincrimination. Plea bargaining offers
an opportunity: Instead of using a
rote series of questions during plea
allocutions, judges can ask defendants
to repeat back their understanding of
the plea agreement. This can help give
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■■

■■

defendants an opportunity to be heard,
as well as ensure understanding.
Focus on the case at hand: Judges who
make eye contact and appear alert,
engaged, and knowledgeable about the
case before them demonstrate greater respect for the defendant and the
process. By taking brief and frequent
breaks, judges can help refocus their
energies on the experience of defendants appearing before them.
Manage the courtroom to promote perceptions of fairness: Calendaring cases
in a way that minimizes wait times
demonstrates respect for the busy lives
of defendants, witnesses, family members, and jurors. Treating courtroom
staff and attorneys courteously can
also reinforce the impression that the
courtroom is a place of mutual respect.

To some, the above list may seem little
more than a list of aspirations—practices
that fall outside the scope of a judge’s
responsibilities. But Judge Kevin Burke of
the Hennepin County (MN) District
Court and Judge Steve Leben of the
Kansas Court of Appeals have argued
that, just as defendants are entitled to due
process, “[e]veryone who comes through
the court system has a right to be treated
with respect 100% of the time.” 8
Learning to balance constitutional
mandates with procedural justice principles may take some adjustment.
Fortunately, judges don’t have to do it
alone. Court officers can rethink how
courtroom rules are posted, explained,
and enforced in a way that is clear and
respectful. Court administration can
ensure that directional signage within the
courthouse is clearly worded and easy to
read to minimize confusion. Attorneys,
particularly the defense bar, can enhance
understanding by ensuring that defendants know the status of their case and
what is required for compliance with
court orders. Defense attorneys can also
use language in court that demonstrates
their understanding of each client’s
unique story and circumstances to give a
voice to the defendant, albeit indirectly.
“I understand that practitioners feel
beleaguered by what’s already on their
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plate,” said professor Tom Tyler, “but the
argument for procedural justice is that if
you spend a little more time up front, you
save time and resources down the road.”9
Cases will be expedited as defendants
become more likely to show up for court
appearances and comply with sentence
mandates the first time around. And
dockets will shrink overall as defendants
commit fewer future crimes. Indeed, Yale
Law School professor Tracey Meares published a study showing that parolees who
spent an extra one to two hours with relevant authority figures—receiving support and information about the rules of
parole and the supportive services available to them—reoffended 40 percent less
than parolees who received the status
quo.10 And some time savings can be seen
immediately. Explaining courtroom procedures and rules at the beginning of each
court session may reduce frequent interruptions and the need to answer questions
and make reprimands.
The next step for the procedural justice project convened by the Center for
Court Innovation and the National
Judicial College is to test these ideas in a
real-world criminal court setting.
Together, the two agencies are developing
a training that aims to help judges and
other court staff infuse procedural justice
practices into their daily routine, with a
particular focus on courtroom communication. Researchers will track the impact,
using defendant interviews and court data
to measure defendants’ perceptions of the
court process and their future compliance
(e.g., payment of fines and restitution,
completion of probation mandates, and
avoiding re-arrest).
With budget cuts and the resulting
pressure on the justice system to do more
with less, the judge’s role has not gotten
any easier. Thankfully, procedural justice
research provides some clear direction for
judges interested in improving the efficiency and effectiveness of their courts
without significant costs. The power to
improve compliance and reduce reoffending may be within the reach of any judge
who is willing to rethink the way he or she
talks in the courtroom.
For more information on this topic,

visit http://www.courtinnovation.org/topic/
procedural-justice. n
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